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FEDERAL JURISDICTION IN THE
ENFORCEMENT OF SETTLEMENT
AGREEMENTS: KOKKONEN REVISITED

By Morton Denlow”’
Abstract

In 1994 the Supreme Court clarified the power
of district courts to exercise jurisdiction over
settlement agreements in Kokkonen v. Guardian
Life Insurance Co. Of America. The Court
indicated in dicta that afederal district court
retainsjurisdiction to enforce a settlement
agreement if it either incor por ates the settlement
agreement into the dismissd order or specifically
includes a clause in the dismissal order retaining
jurigdicion. District and Circuit Courts of
Appeal have interpreted this language in various
ways, and often require specific language to meet
thetest laid out in Kokkonen. Thisarticle
discusses language in dismissal orders found
acceptable and unacceptable for federd courtsto
retain jurisdiction. Inaddition, thearticle
recommends various options for retaining
jurisdiction to enforce a settlement agreement
while bringing the underlying litigaionto a
conclusion.

Table of Contents

I. Introduction

II. Kokkonen v. Guardian Life Insurance
Co. of America

A. The Supreme Court Decision

B. Application of Kokkonen by Circuit
Courts of Appeal

1. Dismissals With Prejudice
Where Jurisdiction Was
Retained Unda Kokkonen.

a. Spedfic Retention of
Jurisdiction

b. Incorporation of Terms

2. Dismissals With Prgudice In
Which Jurisdiction Was Not
Retained Unda Kokkonen

a. Language Was Insufficient
to Retain Juridiction

b. Language Was Insufficient
to I ncorporate the
Settlement Agreement

C. Kokkonen In Other Contexts
I11. Recommended Alternatives

A. Dismissal Order

B. Consent Decree

C. Conditional Dismissals Without
Prejudice

IV. Conduson

' Morton Denlow is aMagistrate Judge in the United States District Court for the Northern
Didrict of Illinois. Judge Denlow gratefully acknowledges the assistance of hislaw clerk, Anne C.
Fung, and judicia extern, Deborah McCoy, in the preparation of this article. Judge Denlow also
thanks United States Magistrate Judge David G. Bernthal for his editorial assistance.



I. INTRODUCTION

[I.1]  The issue of proper federa jurisdiction may arise when a party returns to court to seek
enforcement of a settlement agreement arising out of a previously dismissed case. Thefollowingis
atypica fact patern. A lawsuit isfiled infederal court. Afterinitid motion practiceand discovery,
the parties reach a settlement. The settlement agreement call sfor periodic paymentsover two years
by the defendart to the plaintiff. Thedistrict court dismissesthe case with prejudice Oneyear laer,
the defendant missesa payment and the plaintiff moves the court to enforce the settlement. If the
district court lacksjurigdiction to enforce the settlement agreement, the plaintiff must fileanew suit
for breach of contract. However, commencing a separate action is unsatisfactory to the plantiff
because of the delay and expenseinvolved.

[1.2]  InKokkonen v. Guardian Life Insurance Co. of America,” the Supreme Court clarified the
ability of district courtsto retain jurisdiction to enforce settlement agreements after a case has been
dismissed. Continued jurigdictionexistswhere: 1) compliancewiththe settlement agreement isaterm
of the dismissd order; 2) the dismissal order includes an express retention of jurisdiction over the
settlement agreemert; or 3) the settlement agreamert is embodied in the dismissal order.”

[1.3]  Thisaticlewilldiscussthe Supreme Court’ sanalysisin Kokkonen andhow the circuit courts
of appeal have interpreted its language.® In addition, the article will discuss dternative methods a
court can use to retain jurisdiction to enforce settlement agreements. Firally, the article concludes
with recommendations for the drafting of dismissal orders allowing judges to retain jurisdiction to
enforce asettlement agreament.

U 511 U.S. 375 (1994).
2 Id. at 381-82.

¥ Severa other articles also discuss the issues raised in the Kokkonen decision. See Jeffrey
A. Parness & Daniel J. Sennott, Recognizing Party and Nonparty Interests in Written Civil
Procedure Laws, 20 Rev. LITIG. 481 (2001); Margaret Meriwether Cordray, Settlement Agreements
and the Supreme Court, 48 HASTINGS L.J. 9 (1996); Darryl R. Marsch, Note, Postdismissal
Enforcement of Settlement Agreements in Federal Court and the Problem of Subject Matter
Jurisdiction, 9 Rev. LiTiIG. 249 (1990) (pre-Kokkonen).
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II. KOKKONEN V. GUARDIAN LIFE INSURANCE CO. OF AMERICA
A. THE SUPREME COURT DECISION

[11.A.1] In Kokkonen, the partiesreached an oral settlement agreement and executed astipulation
and order of dismissal with prejudice unconditionally dismissing al claims pursuant to Rule
41(a)(1)(ii)." Thejudge made the notation, “It is so ordered,” and signed the stipulation and order,
dismissing the case with prejudice® Neither the stipulation nor the dismissal referred to the
settlement agreement or reserved jurisdiction to the court to enforoe the settlement.”

[I1.A.2] A disputearose and defendant movedto enforcethe settlement agreement. Althoughthe
plaintiff opposed the motion claiming the district court lacked jurisdiction, the district court asserted

4 After the parties have settled a case, dismissal of the actionwith prejudice constitutesafinal
judgment on the merits and preventsthe plaintiff from raising the clamsin asubsequent action. Int’
Union of Operating Engineers-Employers Constr. Indus. Pension, Wdfare & Training Trust Funds
v. Karr, 94 F.2d 1426, 1429 (9th Cir. 1993).

¥ 511 U.S. at 376. Rule41(a)(1) allowsfor volurtary dismissal of actions by the plairtiff or
by stipulation. Rule 41(a)(1) reads as follows:

By Plaintiff; by Stipulation. Subject to the provisionsof Rule 23(e), of Rule 66,
and of any statute of the United States, an action may be dismissed by the plaintiff
without order of court (i) by filinga notice of dismissal at any time before service by
the adverse party of ananswer or of amotion for summary judgment, whichever first
occurs, or (ii) by filing a stipulation of dismissal signed by al parties who have
appeared in the action Unless otherwise staed in the notice of dismissal or
dipulation, the dismissal is without prejudice, except that a notice of dismissal
operates as an adjudication upon the merits when filed by a plaintiff who has once
dismissed in any court of the United States or of any state an action based on or
including the same claim.

Fep.R. Civ. P. 41(a)(1).

% Kokkonen, 511 U.S. at 377. Although the court Sgned the stipulation and order, a
voluntary dismissal by notice under Rule 41(&)(1) does not require any act of the court; it is sdf-
executing. WRIGHT & MILLER, FEDERAL PRACTICEAND PRoOCEDURE: Civil 2d § 2363 (West 1995).

" Kokkonen, 511 U.S. at 377.
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an“inherert power” toenforcethesettlement agr eement and entered an enforcement order.?’ Plaintiff
appealed, and the Ninth Circuit affirmed the lower court’s decision.”

[11.A.3] In a unanimous decision, the Supreme Court reversed and remanded holding that
enforcement of a settlement agreement is not a mere continuationor renewd of the damissed stit,
but requires its own bass for jurisdiction.’” The Court explaired that the lower courts had
incorrectly relied on the doctrine of andillary jurisdiction. Ancillary jurisdiction” provides federal
courtswith jurisdiction over some matters that are incidental to other matters properly before them
and exists for two purposes:*? (1) “to permit digpostion by a single court of claims that are, in
varying respects and degrees fectually interdependent,” and (2) “to enable a court to function
successully, that is to manageits proceedings, vindicate itsauthority, and effectuateits decrees.”™

[I1.LA.4]  The Court held that neither of these pur poses supported jurisdiction over the settlement
agreement. Thefirst head did not apply because thefacts underlying thedismi ssed claim and the facts
underlying the claim for breach of the settlement agreement had “nothing to do with each other;”

adjudicating both claimstogether was neither necessary ror particularly effident.* The second head
of ancillary jurisdiction did not apply because the digrict court’ sdismissal order dd nothing more

¥ Id.
9 Kokkonen, No. 92-16628, 1993 WL 164884, at *2 (9th Cir. May 18, 1993).
0" Kokkonen, 511 U.S. at 378.

W Ancillary jurisdiction was codified as supplemental jurisdiction, dong with pendent and
pendent party jurisdiction, by 28 U.S.C. § 1367 in 1990. Section 1367(a) provides:

Except as provided in subsections (b) and (¢) or as expressy provided ot herwise by
Federal statute, in any civil action of which the district courts have origind
jurisdiction, the district courts shall have supplemental jurisdiction over all other
clamsthat are 0 related to daimsinthe actionwithin such original jurisdictionthat
they form part of the same case or controversy under Article 111 of the United States
Congtitution. Such supplemental jurisdiction shal include claims that involve the
joinder or intervention of additional parties.

28 U.S.C. § 1367(a). The Kokkonen court did not refer to the supplementd jurisdiction gatute in
itsanalysis.

2" The two purposes are dso referred to as the two “heads’ of ancillary jurisdiction.
Kokkonen, 511 U.S. at 380.

¥ 1d. at 379-80.
“ Id. at 380.
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than dismiss the case; thus, it was in no way “flouted or imperiled by the aleged breach of the
settlement agreement.”

[11.A.5] Indicta, the Court noted the result would be quite different “if the parties’ obligaionto
comply with the terms of the sttlement agreement had been made part of the order of
dismissa—either by separateprovison (suchasaprovison’ retainingjurisdiction’ over thesettlement
agreement) or by incorporating the terms of the settlement agreement in the order.”*® A breach of
the agreement would thenviolatethe order and ancillary jurisdictionwould exig for the purpose of
enforcing the agreement, dlowing the district court to vindicate its authority and effectuate its
decrees’” However, the “judge’s mere awareness and gpprova of the terms of the settlement
agreement do not suffice to makethem part of his order.”*

= d.
9 1d. at 381.

11" Id. Some circuits had addressed the issue earlier and cometo a similar condusion as
Kokkonen. Fairfax Countywide Citizens Ass’n v. County of Fairfax, 571 F.2d 1299, 1302-03 (4th
Cir. 1978). For instance, in McCall-Bey v. Frarzen, involving a dismissal without prejudiceafter a
settlement was reached, the Seventh Circuit held that a district court does not have inherent
jurisdiction to enforce a settlement agreement. The court said:

[W]e have expressed no doubt of the power of adistrict judge to dismiss a lawsuit
conditionally, retaining juri dictionto effectuate terms of settlement agreed to by the
parties. Nor do wethink thereis any magic formof wordsthat the judge must intone
in order to make the retention of jurisdiction effective. All that is necessary isthat it
be possbletoinfer that hedidintend toretain jurisdiction—that he did not dismissthe
case outright, thereby relinquishing jurisdiction.

McCall-Bey v. Franzen, 777 F.2d 1178, 1188 (7th Cir. 1985). T hislanguage is quoted and affirmed
by the Seventh Circuit post-Kokkonen in acaseinvolving adismissal with prejudice. VM S Sec. Litig.
v. Prudential Sec., Inc. (In re VMS Sec. Litig.), 103 F.3d 1317, 1321-22 (7th Cir. 1996). See also
Inre VMSLtd. P ship Sec. Litig., No. 90 C 2412, 1991 WL 134262, at *1 (N.D. Ill. July 16, 1991)
(ind cating that part of the case was dismisxd with prejudice).

¥ Kokkonen, 511 U.S. at 381.
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[1I.LA.6]  TheCourt went onto explainthat for dismissals pursuant to Rule41(a)(2),'* “the parties
compliance with the terms of the settlement contract (or the court’s ‘retention of jurisdiction’ over
the settlement contract) may, inthe court’s discretion, beone of the terms set forth in the order.”®
In addition, although Rule 41(a)(1)(ii)* does not by its terms empower district courts to attach
conditions to the parties tipulation of dismissa, “the court is authorized to embody the settlement
contract in its dismissd order (or, what has the same effect, retain jurisdiction over the settlement
contract) if the parties agree”?? By employing these devices, “abreach of the agreement would be
aviolation of the order, and ancillary jurisdiction to enforce the agreement would therefore exist.” %
Absent suchaction, enforcement of the settlement agreement isamatter for state courts, unlessthere
is an independent basis for federal jurisdiction, such as diversity of citizenship.2¥

¥ Rule 41(3)(2) provides:

By Order of Court. Except as provided in paragraph (1) of this subdivision of this
rule, an action shall not be dismissed at the plaintiff’ sinstance save upon order of the
court and upon such terms and conditions as the court deems proper. If a
counterclaim has beenpleaded by adefendant prior tothe service uponthe defendant
of the plaintiff’s motion to dismiss, the action shall not be dismissed againgt the
defendant’s objection unless the counterclaim can remain pending for independent
adjudication by the court. Unless otherwise gpecified inthe order, a dismissal under
thisparagraphis without prejudice

Fed. R. Giv. P. 41(3)(2).
20" Kokkonen, 511 U.S. at 381.
2V Rule 41(a)(1)(ii) is quoted in note 5.

22l Kokkonen, 511 U.S. at 381-82. As pointed out above, adismissal under Fep. R. Civ. P.
41(a)(1)(ii) is effective upon filing and requires no adtion by the court. WRIGHT & MILLER, supra
note6. Thus, in many cases dismissed by stipulation, there will be no order by the court astherewas

here. Therefore, absent an order, astipulation under Rule 41(a)(1)(ii) does not meet the Kokkonen
test.

2 Kokkonen, 511 U.S. at 381.

2 Id. at 382. InD.S. Atkinsonv. Lutin Cent. ServicesCo., Inc., No. 93 C 2294, 1994 WL
722864, a& *2-3 (1« Cir. Dec. 29, 1994), the court found an independent basis for juridiction,

diversity of citizenship, to enforce a settlement agreement, even though the Kokkonen test was not
met.
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B. APPLICATION OF KOKKONEN BY CIRCUIT COURTS OF APPEAL

[11.B.1]  Whenapplying Kokkonen, courts have generally looked to the dismissal order for either
an expressretention of jurisdictionor the incorporation of the terms of the settlement agreemert. If
eitherisincluded, the district court properly retainsjurisd ction. Circuits may differ onthe goecificity
of the language required to retain jurisdiction. The difference in requirements among circuits may
create confusionfor parties and judges who are attempting to car efully craft stipulations to dismiss
and dismissal orders. In settling a case, adefendant gererally will request a dismissal with prejudice
in order to prevent the plaintiff from raising the claimsin asubsequent action.* Therefore, the cases
will be examined in the context of whether courts can retan jurisdiction while dismissing the
underlying action with prejudice.

1. Dismissals With Prejudice Where Jurisdiction Was Retained Under Kokkonen.

[11.B.1.1] Ingeneral, circuit courts have andyzed thejurisdictiona issue by looking to whether the
district court retained jurisdiction to enforce the agreement based on the language in the dismissal
order, or whether the court incorporated the terms of the settlement into the dismissal order.
Whether the case was digmissed with prejudi ce is not generally considered. However, the language
required to retainjurisdiction may vary from circuit to circuit.

a. Specific Retention of Jurisdiction

[11.B.1.a1] Gilbert v. Monsanto Co. presents an example inwhichthe district court entered an
order dismissing the case with prejudice “subject to its retention of jurisdiction to enforce the
agreement.”® The order was entered on the basis of a stipulation of dismissa which read: “The
‘confidential Settlement Agreement and Release’ executed betweenthepartiesishereinincorporated
by reference. Furthermore, itisstipulatedthet the partiesagree thatthisCourt shdl retainjurisdiction
to enforce the terms of the Settlement Agreement and Release.”” Even though no settlement
agreement was ectually “executed,” the Eighth Circuit uphdd the district court’s retention of
jurigdiction over erforcement of the oral settlement agreement.??

%/ BLACK's LAw DicTIONARY 1063 (6th Ed. 1990) defines the term as follows: “Phrase
‘with prgudice as used in context in which an action is dismissed with prejudice, mears an
adjudication on meritsand final disposition, barring righttobringor maintain an actiononsame clam
or cause.”

%/ Gilbert v. Monsanto Co., 216 F.3d 695, 699 (8th Gir. 2000).
2 Id. at 699.

%% Id. at 700. Defendant Monsanto argued that thedidrict court only retained jurisdiction
over the parties’ “executed” settlement agreement and lacked jurisdiction to enter ajudgment based
(continued...)
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[11.B.1.a.2] Althoughthe language in the gipu ation includesboth an incorporation by reference
and aretention of jurisdiction of the settlement agreement and release, “the court dismissed the case
with prejudice subject to its retention of jurisdiction to enforce the agreemert.”?¥ The fact that the
underlying case was dismissed with pregjudice did not prevent the court from retaining jurisdiction
over the enforcemert of the settlement agreement. The court was concerned only with the Kokkonen
test which requires the parties’ obligation to comply with the settlement agreement to be made part
of the dismissal order either by a provision “retaining jurisdiction” or by incorporation of the terms
of the settlement agreemert in the order >

[11.B.1.a.3] In another example, the Sixth Circuit held that a district court properly retained
juridictionafter adismissal with prejudicein Re/Max Int I, Inc. v. Realty One.* The partiesreached
a settlement agreement,* and the dismissal order read:

Pretria/Settlement conferenceswere held in the above-captioned matter on July 11,
2000-July 13, 2000. During said conferences, settlement talks took place. After a
diligent effort on all sides, the parties have settled thid.] Therefore,

ITISORDERED that the docket be marked, “ settled and di smissed with prejudice”.

FURTHER, Any subsequent order setting forth different terms and conditions
relative to the settlement and d smissal of the within action shall supersede the within
order.®

The parties were later unade to agree on the details of a written settlement agreement.3¥ The
plaintiff, Re/Max, then moved the district court to enforce the sttlement sgreement. The defendant
opposed the motion on the basisthat the district court lacked jurisdiction, asserting the language of

2 (...continued)
on an oral agreement. Id. at 699.

2 Id. at 698-99.

% 4. at 699. Thecourt also cites Miener v. Missouri Dep’t of Mental Hedth, 62 F.3d 1126,
1127 (8th Cir. 1995), in which the court held no jurisdiction exigsto enforce a settlement wherethe
order of dismissal with prejudice did not retain jurisd ction to enforce the setlement. 7d.

% Re/Max Int’l, Inc. v. Realty Org, Inc., 271 F.3d 633, 650 (6th Cir. 2001).

¥ The parties dictated the general terms of the settlement agreement for the record and
agreed to draft a written settlement agreement within forty-five days. /d. at 637.

3 Id. at 641.
% I1d. a 640.
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the dismissal order was unconditional.®® The digtrict court enforced the agreement and the circuit
court affirmed its jurisdiction.®® The Sixth Circuit held: “Kokkonen only requires a reasonable
indication that the court has retained jurisdiction, ‘such as aprovision “retaining jurisdiction” over
the settlement agreement.””*” The court found the language in the dismissal order that any
“subsequent order setting forth different termsand conditionsrelative to t he settlement and dismissal
of the withinaction shall supersedethe within order” was sufficient for thedistrict court to meet the
second prong of Kokkonen: retention of jurisdction in the dismissal order.® In reference to this
language, the court went on to note “Of course the court may only enter subsequent orders
involving the settlement agreement if it hasretained jurisdiction. Thus, the ‘continued role for the
court that was contemplated after dismissal’ isincluded in the language of the order itself.”3%

b. Incorporation of Terms

[11.B.1.b.1] A court may also retain jurisdiction by incorporating the settlement termsinto the
dismissal order and indicating an intent to enforce the settlement even wherethe underlying action
is dismissed with prgudice. The Seventh Circuit in VMS Securities Litigation v. Prudential
Securities, Inc. (In re VMS Securities Litigation),*” held tha the dgrict court had jurisdiction to
enforce fina judgment orders by enjoining plaintiffs from breaching a settlement agreement by
commencing anew actionin state court. The settlement termswere embodied in thefinal judgment
order.* Thecasewasdismissed “with prejudice, on the merits.”*? The district court sought to retain
jurigdidion as follows: “Without affecting the finality of thisFinal Judgmert and Order, this Court
hereby retains jurisdiction over the Actions for purposes of implementing and enforcing the

% Id. at 641. Althoughit may seem that Kokkonen implicitly rejected the argument that an
unconditional dismissal done terminated federal jurisdiction, the Seventh Circuit recently held that
an uncondtional dsmissal doesterminate federal jurisdiction. Jessup v. Luther, 277 F.3d 926, 929
(7th Cir. 2002). The court cited a pre-Kokkonen case indicating that a court may conditionally
dismiss a case and retain jurisdiction, but only if it does not dismissthe case outright. McCall-Bey
v. Frarezen, 777 F.3d 1178, 1188 (7th Gir. 1985), see supra note 17.

%/ Re/Max, 271 F.3d at 645.

¥ Id. at 643.

% Id. at 645.

% I1d. (citing In re Bond, 254 F.3d 669, 676-77 (7th Cir. 2001)).
0 103 F.3d 1317 (7th Cir. 1996).

' In re VMS Ltd. P’ ship Sec. Litig., No. 90 C 2412, 1991 WL 134262, at * 2-6 (N.D. Ill.
July 16, 1991).

“Id. at * 1.
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Settlement Agreement and this Final Judgment and Order.”* On apped, the Seventh Circuit held
that the district court had continuing jurisdiction because the language clearly illudrated the district
court’ sintention to maintain jurisdiction over the enforcement of the settlement.* The court found
the district court’s action to be consistent with the Supreme Court’s reasoning in Kokkonen.*

[11.B.1.b.2] InMcAlpin v. Lexington 76 Auto Truck Stop, Inc., thecourt incorporat ed part of the
settlement agreement into the order.*® The case is anexample inwhich the court’s incorporation of
one term of the settlement agreement was insufficient to retain jurisdiction to enforce the entire
settlement agreement. The Agreed Orde of Digmissd With Prejudice provided in pertinert part:

The parties being in agreement and the Court being otherwise sufficiently advised
that the parties hereto have settled their disputes, . . . the Court hereby orders:

1. That the Complant filed herein is DISMISSED AS SETTLED WITH
PREJUDICE ASTO ALL CLAIMS asserted therein and this action is Ordered
stricken fromthe docket of thisCourt inits ertirety.

2. That this Court’s order of August 29, 1997, is hereby amended to provide that
Count Il of the Complaint is Dismissed with prejudice.

3. That the Court appoirnted Receiver, Morris Gahder, is hereby ordered to turn
over to the Defendants any and all copies of the Receiver’ s Hrst Interim Report
aswell asany draftsthereof or any other documentswhich he may have obtained
or generated as aresult of the performance of his duties as Receiver herein.*”

The dismissa incorporated only oneterm of the parties’ twenty-page settlement agreement.”® The
Sixth Circuit held Kokkonen precluded the district court from enforcing any provisons of the
settlement agreement that were not expresdy incorporatedinto an order entered while the case was
gill pending onthe court’s docket.* Thus, the court determined that the fail ure to expresdy retain

“ Id. at *6.

' In re VMS Sec. Litig., 103 F.3d at 1322.
* Id.

48/ 229 F.3d 491, 502 (6th Gir. 2000).

4 1d. at 497.

* Id. at 502.

* Id. at 501.
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“jurisdictionover t he Settlement Agreement or toincor porat e mor ethan oneof the settlement terms
in its dismissal order precludes it from enforcing unincorporated terms against the paties.”>

2. Dismissals With Prejudice In Which Jurisdiction
Was Not Retained Under Kokkonen

[11.B.2.1]  While the retained jurisdiction of the distrid courts has been upheld, it has a0 been
denied in many cases under the Kokkonen andysis. Courts have found alack of jurisdiction both
when the language of the order is inaufficient to retain jurisdiction and when it is insufficient to be
considered anincorporation of the terms of thedismissal order.

a. Language Was Insufficient to Retain Jurisdiction

[11.B.2.a1] In Hagestad v. Tragesser, the parties settled acivil case, and the court dismissed the
case with thefollowing order: “This action is dismissed with prgudice, without costs and with leave
for good cause shown within ninety (90) days, to have the dismissal set aside and the action reinstated
if the settlement is not consummated.”” The Ninth Circuit held thislanguage insufficient to retain
jurisdiction to enforce the settlement despite evidence that it intended to do s0.*? The judge stated
at the settlement conference, “I will act as czar with regard to the drafting of the settlement papers
and theconstruction of thissettlement and the execution of this settlement.”** In addition, in another
order, the court dictated some of the relevant termsof the settlement agreement > Despite both of
these actionsindicating the court’sintent to retainjurisdiction, theabsenceof aclause inthedismissal
order wasfatal, and the defendant could not enforce the agreement.>

[11.B.2.a.2] In another case, the Second Circuit held that the district court had not retained
jurisdiction when the stipulated dismissal order drafted by the parties read: “IT IS HEREBY
STIPULATED AND AGREED, by and between theundersigned attorneys for the parties, that the
above-captioned action is dismissed with prejudice andwithout coststoany party, except as st forth
in the Settlement Agreement among the partiesdated January 7, 1994.”% Sixteen months after the

%' Id. at 504.

V49 F.3d 1430, 1432 (9th Cir. 195).

% Id. at 1433.

¥ Id.

* Id.

% Id.

%/ Scelsa v. City Univ. of New York, 76 F.3d 37, 39-40 (2d Cir. 1996).
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dismissa, the plaintiff moved for a preliminary injunction to enforce the termsof the settlement.™”
Boththedistrict court andthe Second Circuit found that it lacked subject matter jurisdiction because
the order included no expressretention of jurisdiction and the reference to the settlement agr eement
inthe damissd order was insuffident to incorporatethe agreement.>

[11.B.2.a.3] Thus, even when the parties may intend and the court may intend that it retain
jurisdiction, without aclausein the dismissal order, the parties areleft without aremedyinthe federal
courts.

b. Language Was Insufficient to Incorporate the Settlement Agreement

[11.B.2.b.1] In In re Phar-Mor, Inc. Securities Litigation, the district court dismissed the case
with prejudice after the parties reached a settlement, but the dismissal order did not include a
provision retaining jurisdiction over the settlement agreement or any of its terms.>® The dismissal
order read inrelevant part:

[Tt ishereby ORDERED that (1) the settlement documented in the August 4, 1995
Settlement and Release executed on behalf of the Settling Plaintiffs in favor of the
Director Defendants and others (the “Settlement”) is hereby approved; (2) the
Director Deferdants . . . are hereby dismissed with pregudice from this lawsuit
pursuart to the terms of the Settlemert, each party to pay its owncosts. . . .5

The language wasinsufficient because the parties’ obligationto comply with the settlement wasnot
included in the dismissal order. The court held that the language dismissing the case “pursuant to
the terms of the Settlement” was insufficient to incorporate the terms of the settlement into the
dismissal.®? The court quoted the Eighth Circuit's rationde stating that the clause was insufficient
because “a dismissal order’s mere reference to the fact of settlement does not incorporate the
settlement agreement inthe dismissal order.”®® The court went onto further notethat itsrationale
was based on its strict adherence to Kokkonen when determining whether the language in an order

" Id. at 40.

% Id. at 42.

%9 172 F.3d 270, 273 (3d Gr. 1999).

60/ Id

&V Id. at 274.

& d.

% Id. (quoting Miener v. Missouri Dep’t of Health, 62 F.3d 1126, 1128 (8th Cir. 1995)).
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is sufficient toincorporatethe settlement agreement 5 Finally, the court addressed and rejected the
argument that it should defer to the expressed intention of the district court because that court isin
the best position to determine whether it intended to retain jurisdiction.®

[11.B.2.b.2] The Second Circuit, cited asadtrict adherent in Phar-Mor, also held that jurisdiction
was not retained when the dismissal order doesno more than refer to the settlement agreement. For
instance, in Hester Industries, Inc. v. Tyson Foods Inc., thesettlement agreement included acondition
that the case would be dismissed subject to the enforcement of the agreement by the district court.®®
In addition, the dismissal order, to which a copy of the settlement agreement was attached, read:

Pursuant to Rule 41 of the Federal Rules of Civil Procedure and in accordancewith
the terms of the attached Settlement Agreement between the parties, this action is
hereby dismissed with prgudice, including all daims or causes of action asserted
herein. Further, pursuant to the agreemert of the partiesin settlement, no judgment
against either party will be entered and all parties will bear their own costs and
attorneys’ fees.5”

The district court concluded that the dismissal order was sufficient to incorporate the settlement
agreement and it therefore had jurigdiction to enforce and held the breaching party in cortempt.®
Thedigtrict court stated that “‘thewording of the [dismissal] order logically leadsoneto find that the

%/ Jd. The court noted several of its“ s er circuits” whichal o shared the strict interpretation
view (citing Scelsa v. City Univ. of New York, 76 F.3d 37, 41 (2d Cir. 1996); Miener v. Missouri,
62 F.3d 1126, 1128 (8th Cir. 1995); Hagestad v. Tragesser, 49 F.3d 1430, 1432-33 (9th Cir. 1995);
and Lucille v. City of Chicago, 31 F.3d 546, 548-49 (7th Cir. 1994)). Id. However, this
characterization of at least the Seventh Circuit may not be accurate. In Lucille v. City of Chicago,
the plaintiff asked the court to enforce a settlement agreement in which some of the terms weare
incorporated into thedismissal order. The circuit court hedthat only thosetermsincorporated could
be enforced, but did not address whether the language entering the order “in accordance with the
Settlement Agreement which has been signed by dl parties’ was enough in itself to incorporat e the
agreement. Only the concurrence raised this issue. Lucille, 31 F.3d a 549. In addition, the
concurrencenotesthat in McCall-Bey v. Franzen (apre-Kokkonen case, but inlinewith Kokkonen),
the circuit court held that “ ajudgment entered ‘ pursuant t o’ asettlement agreement incorporated that
agreement.” Id. at 549 (citing McCall-Bey, 777 F.2d 1178, 1188-89 (7th Cir. 1985)).

%' In re Phar-Mor, Inc. Sec. Litig., 172 F.3d 270, 275 (3d Cir. 1999).
% 160 F.3d 911, 913 (2d Cir. 1998).

67/ Id

% Id. at 914.
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terms of the seftlement agreement were conditions approved by the court through the dismissal order
and, thus, were incorporated into the order.’” %

[11.B.2.b.3] On appeal, the Second Circuit determined that the dismissd was pursuant to Rule
41(a) (1)(ii), and, asaresult, it could not be conditioned on compliance with the settlement—to do
so would beequivalent toamandatory injunction.” Furthermore, in afootnote, the court indicated
that athough Kokkonen allows the court to retain jurisdiction to enforce the agreement with the
consent of thepartiesina Rule 41(a)(2)(ii) dismissal, the order expressed no suchintent of the parties
and the court.”” Where the dismissal order dismissed the case “in accordance with the terms of the
attached Settlement Agreemert,” the Second Circuit determined tha it was animproper condition
onasettlement under Rule41(a)(1)(ii).”? Thus, jurisdiction was not retained evenwhere the parties
indicated in the settlement agreement that they wished to have it retaired.”

[11.B.2.b.4] InLynch, Inc. v. SamataMason, Inc., the Seventh Circuit wasfacedwiththe question
of whet her an enfor ceable settlement agreement was entered before ajudge.” Thetrial judge found
that asettlement agreement had been reached and ordered the litigation dismissed with prejudice, but
stated inthe order that the court retained jurisdiction to enforce the settlement agreement.”™ The
Seventh Circuit affirmed the decison but began its analysis by examining the significance of the
purported retention of jurisdiction, stating as follows:

It had no significance. Having dismissed the entire litigation, the court had no
jurididionto do anything further, and so if SamataM ason wanted to enforce the
settlement agreement and Lynch balked, SamataMason would have to sue Lynch
under the law of contracts. A settlement agreement, unless it is embodied in a
consent decree or some other judicid order or unless jurisdiction to enforce the
agreement isretained (meaning that the suit has not been dismi ssed with prejudice),
is enforced just likeany other contract. Kokkonen v. Guardian Life Ins. Co., 511

8 Jd.
14, a 916.

" Id. at 917 n.2. “[W]e concludethat the text of the dismissal order at issue here. . . didnot
clearly communicate an intertion of the parties and of the district court that the parties settlement
agreement be incorporated into the order.” 1d.

2 Id. at 917.
" Id. at 913.
™ 279 F.3d 487, 488-89 (7th Cir. 2002).
™ Id. at 489.
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U.S. 375, 380-81, 114 S. Ct. 1673, 128 L. Ed.2d 391 (1994); Jessup v. Luther, 277
F.3d 926, 929 (7th Cir. 2002), and cases cited there.”®

This decision runs counter to the Supreme Court’s holding in Kokkonen, and the Seventh Circuit’s
earlier decison in VMS Securities Litigation,”” because the trial court specifically reserved
jurisdiction to enforce the settlement agreement inthe dismissal order. 1 n Kokkonen, the Supreme
Court explained how a court could retain ancillary jurisdiction over the settlement agreement, even
though the underlying litigation wasdismissed with prejudice.

C. KokkoNEN IN OTHER CONTEXTS

[I1.C.1]  Kokkonen may dso be applied whenthe district court employsan administr ative closing
order to dismiss a case. In Morris v. City of Hobart, the parties in a Title VII case reached a
settlement, and the court entered an administrative closing order alowing the partiesto reopen the
case within 60 days.” The order read:

It appearing that these proceedings are held in abeyance pursuant to the settlement
and compromise affected [sic] by the parties,

IT ISORDERED that the clerk Administr atively ter minate the action in hisrecords
without prejudice to the rights of the parties to reopen the proceedings for good
cause shown, for the entry of any sipuation or order, or for any other purpose
required to obtain afinal determination of the litigation. 1f within 60 days hereof,
the partieshavenot reopenedfor the purpose of obtaining such afinal determination,
the action will be deemed dismissed with prejudice.”

™ Id. at 489. The Seventh Circuit indicated that once acaseis dismissed with prejudice(i.e.,
uncondtionally), any retention of jurisdiction under Kokkonen isirrelevant.

103 F.3d 1317 (7th Cir. 1996). This digtinction in the conditional or unconditional
dismissal goes back to the Seventh Circuit’ sanalysisin McCall-Bey, apre-Kokkonen case. See supra
notes 17, 35.

¥ 39 F.3d 1105, 1108 (10th Cir. 1994).
" Id. at 1108.
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Over four years later the plaintiff filed a separate suit in federal court for breach of the settlement
agreement.® The digrict court found jurisdictionand enforcedthe agreement 2 TheTenth Circuit
determined that because the administrative closing order notified the parties that without further
action, the case would be dismissed with prejudice after sixty days, it “ matured” into a digmissd with
prejudice at the expiration of the sixty-day time period and was sufficient to terminate the case.®”
After determining that the administrative closing order maturedinto adismissal with preudice, the
Tenth Circuit analyzed the case under Kokkonen, sating that “[a] district court can . . . retan
juridictionover asettlement agreement if the order of dismissal showsan intert to retain jurisdiction
or incorporates the settlemert agreement.”®¥ The court found neither an intent to retain jurisdiction
nor an incorporation clause in the adminigrative closing order, and therefore found no ancillary
juriditionto enforce the settlement agreement 2 Lastly, thecourt found no other independent basis
for federal subject matter jurisdiction.®™

[11.C.2]  While the language of Kokkonen appearsto be clear, requiring either aclauseretaining
jurididion over the enforcement of a settlement agreement, or the incorporation of the settlement
agreement, the outcome of a particular case may depend on the interpretation by individual circuits.
The so-called strict interpretation circuits, two, three, seven, eight, and nine2® may require more
specific language in the dismissal order especially whenthe agreement is being incorporated into the
dismissd, but may only be concerned with evidence of intent when the court usesaclauseto retan
jurisdiction.

[11.C.3] Thesetwo standardsmay cause confud onamongdistrict courtsand attorneysattempting
to have adistrict court retan jurisdiction to enforce a settlement agreement. For instance, even
though Phar-Mor referred to the Seventh Circuit as a strict interpreter for incorpor ation purposes,
the Seventh Circuit has stated that when the district court retains jurisdiction over enfor cement of a
settlement agreement in its final order, “the district court need not use* any magic form of words' to
retainjurisdiction-[ gl that is necessary is that it be possible to infer that [the court] did intend to

.
® 1d.
% d. at 1109,

8 Id. at 1110 (citing Kokkonen, 511 U.S. at 381). It is nateworthy that Kokkonen itself does
not use the “intent” language as it is cited by the Morris court.

8 Id. at 1110.
8 Id. at 1111.

8 Asligedin In re Phar-Mor, Inc. Sec. Litig., 172 F.3d 270, 274 (3rd Gir. 1999), supra note
64.
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retain jurisdiction.’”®”" Whatever confusion this may cause, the Seventh Circuit has added to it by
determining that dismissals with prejudice preclude any further retention of jurisdiction, despite the
clear direction to the contrary in Kokkonen.®

III. RECOMMENDED ALTERNATIVES

[111.1] Judicidly enforceablesettlement agreements are important toolst oresolvependinglitigation.
Asareallt,it isimperative that lavyers and judgesbe avare of the dternatives avail able to them and
the pitfdls if an appropriae dismissal order is not entered. |If the dismissal order does not preserve
jurigdictionto the court to enforce the settlement agreement, the partiesmay be corsigned to thestate
court to file a second lawsuit if there is no independent basis of federal jurisdiction. Furthermore,
parties may be reluctant to <ettle if the trial judge lacksjurigdiction to enforce the ettlement.

A. Dismissal Order

[I1ILA.1]  In Kokkonen, the Supreme Court set forth the principlesfor courtsto follow in order to
retain jurisdiction to enforce settlement agreements. Kokkonen permitsacourt to retain jurisdiction
where: 1) the dismissal order requires the parties compliance with the settlement contract; 2) the
court retainsjurisdiction to enforce the settlement; or 3) the settlement agreement is embodied inthe
dismissal order by agreement of the parties. Thefollowingis a proposed order which seeksto meet
Kokkonen’s requirements.

AGREED ORDER OF DISMISSAL

The parties hereby agree that this case hasbeen settled and that all issues and controversieshave
been resolved to their mutual satisfaction. The parties requed the Court to retain jurisdiction to
enforce the terms of their settlement agreement under the authority of Kokkonen v. Guardian Life
Insurance Co. of America, 511 U.S. 375, 381-82 (1994):

IT IS HEREBY ORDERED:

1. The parties shell comply with the terms of their settlement agreement entered ino on
[DATE], [acopy of which is attached and incorporated by referenceas if fully set forth].

2. By consent of the parties, the Court shal retain jurisdiction for the purpose of enforcing the
terms of the settlement agreement through [DATE].

8 In re VMS Sec. Litig. v. Prudertial Sec., Inc., 103 F.3d 1317, 1322 (7th Cir. 1996)
(quoting McCall-Bey, 777 F.2d & 1188).

8 Lynch, Inc. v. SamataMason, Inc., 279 F.3d 487, 488 (7th Cir. 2002), see supra notes 74
-77 and acconmparnying text.
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3. Except as provided for in paragraphs 1 and 2 above, this case is dismissed, with prejudice,
and each party shall bear its own attorney’ s fees and costs.

IT 1SSO ORDERED this____ day of , 20

JUDGE

[I1I.A.2]  The introductory paragraph attempts to express the clear intent of the parties that the
court retain jurisdiction in accordance with Kokkonen. Paragraph number 13% imposes a judicial
requirement that parties comply with the terms of the settlement agreement. In addition, the parties
have the option of attaching the agreement and incorporating its terms by reference. Paragraph
number 2 is desgned to reflect an expressretertion of jurisdiction by the court.®® Anend dateis
suggested so the parties andthe court are dear that thecourt does not intendto be involved forever.
For exanple, if a setlement calls for payments to be made over aone-year period, the Court may
widh to retanjurigdidionfor aperiod of fifteen months to give the court time to address a default
should it ocaur. Paragraph number 3 isintended to carveout aclear exceptionfor the court to retain
juridiction while dismissing the underlying case with prejudice® The document is prepared in the
form of an agreed order rather than a stipulation because Kokkonen contemplates that theretention
of jurisdiction must be accomplished through an order evenif the parties gipulateto it under Rule
41(a)(1)(ii).

B. Consent Decree

[111.B.1] A consent decreeis an dternative to a settlement agreement. It is an agreement that
parties desire and expect to be as enforceable as a judicid decree, subject to the rules generdly

8 Paragraph 1isdirected at the Supreme Court’s stat ement in Kokkonen that the “ Stuaion
would be quite different if the parties' obligation to comply with the terms of the ttlement
agreement had been made part of the dismissal order — either by separate provision (such as a
provision ‘ retaining jurisdiction’ over the sttlement agreement) or by incorporating thetermsof the
settlement agreement in the order.” 511 U.S. at 381.

90/ Id
% See discussion supra notes25-39 and accompanying text.

%/ “Even when, as occurred here, the dismissal is pursuant to Rule 41(a)(1)(ii) (which does
not by itsterms empower adistrict court to attach conditions to the parties stipulation of dismissal)
wethink the court is authorized to embody the settlement contrect in itsdismissal order (or, what has
the same effect, retain jurisdiction over the settlement contract) if the partiesagree.” Kokkonen, 511
U.S. at 381-82.
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applicable to other judgments and decrees.®¥ Furthermore, aconsent decreeisafina judgment and
may be reopened only to the extent equity requires.®

[111.B.2]  The entry of aconsent decree makesretention of jurisdiction more certain. In Smyth v.
Rivero, consent decrees were distinguished from settlements.®® Smyth explained the dual character
of consent decrees, which haveelementsof both judgment and contract.®® As ajudgment, aconsent
decreeisenforceableby judicial sanctions.®” In contrast, settlement agreements are essertidly private
contracts. For the court to retain juridiction to enforce the sttlement ater dismissal of the suit, the
obligation to comply with the agreement’ s terms mus be expressly made part of a court’s order.”™

[111.B.3]  However, courts should not rely on the issuance of a consent decree alone to retain
jurididion over a setlement agreement. |If the consent decree fails to mention the settlement
agreement, a court may not be ableto exercise jurisdiction. InNational Presto Industries v. Dazey,
the Federal Circuit still applied the Kokkonen analysis to the language of a consent decree.® The
andysisledto the holding that because the district court dd not even mention the agreement or any
of itsterms initsorder, jurisdictionwas not proper under Kokkonen. National Presto 1S an unusual
consent decree case. Consent decreesusually embody the settlement agreement reached betweenthe
parties, butinthiscase, thedistrict court’ s consent decree merely permarently enjoined the defendant
fromselling acertanproduct.’® The consent decree did not incorporat e any of the other settlement
terms. 'V

C. Conditional Dismissals Without Prejudice

[I11.C.1]  Another alternative to a dismissal with prejudice is a conditional dismissal, without
prejudice, to address the problemof jurisdiction. A conditional dismissal is generally phrased as a

% Rufo v. Inmates of the Suffolk County Jail, 502 U.S. 367, 378 (1992).
% Id. at 391.
%/ 282 F.3d 268, 279-81 (4th Cir. 2002).

%/ Id. at 280 (citing Local Number 93, Int’l Ass n of Firefighters, AFL-CIO C.L.C. v. City
of Cleveland, 478 U.S. 501, 519 (1986) (describing the “hybrid nature” of consert decrees)).

7 Id.

% 1. at 283.

% 107 F.3d 1576, 1582-83 (Fed. Cir. 1997).
100 74, at 1578.

U 74,
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dismissal with leave to reinstate within a specified number of days. The idea behind a conditiond
dismissd is to allow parties an opportunity to finalize settlement documentsand to return to court
a alater dateif thereisa problem.

[I11.C.2]  InPrattv. Philbrook, thedistrict judge ertered a sixty-day Settlement Order of Dismissal
when the parties announced they had agreed upon settlemert terms and the case was dismissed
without prejudice’®” The order provided as follows: “this action is dismissed without costs and
without prejudice to the right, upon good cause shown within sixty (60) days, to reopen the action
if settlement isnot consummated by the parties”*®¥ The First Circuit described this form of order
“asa mechanismfor the trid courtsto bring cases to closure while retaining jurisdiction to enforce
a settlement after closure is announced.”'®  Although the settlement agreement started falling
through soon after the court enter ed the conditional dismissal, the plantiff failed to alert thecourt of
any difficulties until shortly ater the expiraion of the sixty days.’® Thedistrict judge declined to
exercise jurisdiction. The First Circuit remanded the case to the district judge for consderation of
whether the plaintiff had shown excusable neglect for failing to alert the court the settlement had
fallen through before the sixty-day period had passed.'*

[I1I.C.3]  In Bell v. Schexnayder, the parties advised the digrict judge of a settlement.**”
Subsequently, the court dismissed the case “without prejudice to the right, upon good cause shown
within sixty (60) days, to reopenit if settlement is not consummated and seek summary judgment
enforcing the compromise.”*® The Fifth Circuit held the district court acted properly by enforcing
the settlement agreement because the district court expressy provided for the partiesto reopen the
case within a certain number of days and thedefendantsmoved to reopen withinthat time period.'*

1027109 F.3d 18 (1st Cir. 1997).
103 14, at 21.

109 1d. at 21 n.5.

9 Id. at 18.

19 Id. at 23.

10736 F.3d 447 (5th Cir. 1994).
108 Id. at 448.

19 Id. at 450.
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[I11.C.4]  However, the use of conditiond dismissas with leaveisnot universdly condoned. The
Seventh Circuit criticized the practice in Goss Graphics Systems, Inc. v. DEV Industries, Inc.™™¥ In
Goss, the parties advised the district court that a settlement was likely, and the court dismissed the
case with leave to reinstate within six months.**¥ The case did not settle and the plairtiff filed a
motion to reinstate the case shortly beforethe deadline.**¥ Theoriginal judgewasno longer adistrict
court judge and could not reinstate the case herself; the judge who was assigned the case denied the
motion to reinstate.*** On appeal, the Severth Circuit reinstated the case.™* The court stated that
the case should not have been dismissed originally because it was likely to settle; rather the
appropriatetimeto dismiss a case is when the dispute hasbeen “ definitively and finally resolved, not
whenit seems likely to be resolved.”™™ The Court cited a number of casesinwhichit has criticized
the practice of dismissal with leave to reindate. ™'

[I11.C.5]  One problem with conditional dismissas isthat the parties and courts do not dways
understand the consequences of such adismissal and later reinstatement. Isthe case to be reinstated
for the purpose of continuing the litigation or enforcing the settlement? Once the settlement
document is executed, will a dismissal with prejudice be entered? Once again, precision in the
dismissal order isimportart.

[I11.C.6]  Alternatively, the court may dismissthecasewithleavetoreopenwithina certain number
of days. Thisapproachhasworkedinpracticein some circuits, but it is not without criticism. When
using this approach the following are some forms of suggested language.

[I11.C.7]  The following language is suggested where parties may later seek enfor cement of the
settlement by the court:

The court retains jurisdiction to enforce the settlement agreement. The case is
dismissed without prejudice with leave to reindate on or before [DATE] for the
purpose of enforcing the settlemert. In the event amotion to reindate is not filed
on or before the foregoing date, the dismissal will be with prejudice.

10 267 F.3d 624, 626 (7th Cir. 2001).
WY 14, at 625.
12 14, at 625.
W 14, at 626.
U 14, at 628.
U J4d. at 626.

Y8 1d. at 626 (citing Otis v. City of Chicago, 29 F.3d 1159, 1163 (7th Cir. 1994); King v.
Walters, 190 F.3d 784, 786 (7th Cir. 1999); Ford v. Neese, 119 F.3d 560, 562 (7th Gir. 1997)).
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The following language is suggested where the partiesintend to renew the litigation in the event a
settlement is not finalized:

The caseis dismissed without prejudice with leaveto reinstate on or before[ DATE]
for the purpose of proceed ng with thelitigaion in the event a sttlement hasnot
been completed prior to that date. Inthe event a motion to reinstate isnot filed on
or before the foregoing date, the dismissal will be with prejudice.

IV. CONCLUSION

[I\V.1] Settlementsare the predominant means of resolvingfederal litigation. Partiesand thecourt
must pay as much attention to the dismissal order and its consegquences as they do to any other
important stage of the litigaion. Falure to enter an goproprige dismissal order can lead to
unnecessary problemsin the enfor cement of settlement agreements. The Supreme Court’sdedson
in Kokkonen sets forth guidelines which courts and parties can follow to preserve a court’s
jurisdiction to enforce a settlement agreement arising out of the litigation.
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