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I SCOPE

Federal judges are split over whether or not community safety alone justifies their setting
adetention hearing under the Bail Reform Act of 1984 (the "Act"). Last year, in the United
States, over 46,000 criminal defendants were detained before trial, after a hearing before a
judicial officer.”” Because a defendant is presumed innocent until proven guilty, ajudge may
order pretrial detention only under limited circumstances.®

In 1984, Congress passed the Bail Reform Act allowing judges to detain a defendant only
if the judge finds the defendant is a danger to the community or aflight risk.© The same statute,
however, does not explicitly authorize judges to hold a detention hearing based only on an
dlegation of danger to the community.” Section 3142(f) states a detention hearing may be held
on the government's motion when a case involves one of the following circumstances. a crime of
violence; an offense for which the maximum sentence is life imprisonment or death; afederal
drug offense carrying a penalty of ten years or more; or any felony following convidion of two or
more of the above offenses, two or more comparable state or local offenses, or a combination of
such offenses® In addition, ahearing may be held on the government's or the court's motion if



the case involves arisk of flight or arisk that the defendant may atempt to obstruct justice.®
There is a presumption of detention in certain circumstances which may be rebutted by the
defendant.®”

. A CASE IN POINT

A problem arises when a judge confronts a defendant believed to be a danger to the
community, and thus eligible for detention under § 3142(b) and (c), but none of the factors listed
in 8 3142(f) which allow ajudge to hold a detention hearing exist. The question arose for United
States Magistrate Judge Celeste F. Bremer when confronted with a 27-year-old Defendant
indicted for conspiracy, transportation of alarge number of stolen firearms and three stolen
vehicles, and bang afelon in possession of fireams.*” Defense counsel challenged Judge
Bremer's authority to hold a detention hearing, despite the fact that Defendant had an extensive
criminal record and a serious drug and alcohol abuse problem. Over an eight year period, he had
been convicted of forgery; operatinga motor vehicle while intoxicated; giving false information
to police; interference with official acts; possession with intent to sell cocaine; possession of
controlled substances including cocaine, marijuana, methamphetamine, and drug paraphemalia;
and theft in the first degree. The defendant's state probation had been revoked twice, and he was
on parole while allegedly involved in the offenses charged under the indictment.

Because of thenature of the charged offenses, lack of supervision because of weak family
and community support, and the significant criminal history, Judge Bremer believed the
defendant was a danger to the community and should be detained. Case law in Judge Bremer's
circuit held that danger to the community is sufficient to authorize detention."® However, the
defense argued that the court did not have the authority to temporarily detan the defendant to
hold a detention hearing, because none of the enumerated factorsin § 3142(f) existed.™®
Although the charges involved firearms, the government did not allege that the drcumstances of
the offenses charged qualified as a"crime of violence" pursuant to 18 U.S.C. § 3142(f)(1)(A),™
which would provide the basis for a detention hearing. Judge Bremer held that the Defendant
could be detained under § 3142 when the Bail Reform Act is considered as awhole.

Because this was a novel issue, Judge Bremer asked other Magistrate Judges how they
resolved similar stuations.*> The informal poll showed judges took varied approaches when
applying 8 3142(f). Several judges stated they hold detention hearings only when one of the
circumstances listed in 8 3142(f) exists. These judges felt the statute and existing case law clearly
provide that a detention hearing may be held only under these limited circumstances.*®

One judge, who agreed that at |east one of the § 3142(f) circumstances must exist before a
detention hearing could be held, suggested, however, that there is amost always cause to hold a
hearing based on risk of flight. If, at the detention hearing the judge discovered the defendant was
not aflight risk, but also determined the defendant would be a danger to the community, the
judge believed he could properly detain the defendant. Courts in the Second and Third Circuits
have rejected this approach.™”



Several other judges stated that they hold detention hearings whenever they believe a
danger to the community may exist, and there are no appropriate conditions of release available.
Those judges reasoned § 3142(b) and § 3142(c), when read with the Act's legidative history, give
ajudicid officer the authority and duty to deta n adefendant based on danger to the community.
The judges further reasoned a detention hearing must be held to fairly analyze allegations about
the defendant’'s dangerousness before determining any appropriate conditions of release, or before
determining that no combination of conditions of release could assure the community's safety.

Although the Bail Reform Act of 1984 was passed nearly fifteen years ago, confusion
surrounds its application. Did Congress intend to limit grounds for holding a pretrial detention
hearing only to circumstances specified in § 3142(f)? Or did Congress also intend to grant
judicid officers authority to hold detenti on heari ngs based sol ely on danger to the community?
This article examines that question through the history of federal bail law, legidative history of
the Bail Reform Act, case law and judicial practice.

1. HISTORY OF FEDERAL BAIL LAW

Federal bail law hasits genesisin the Judiciary Act of 1789.*® Bail was available under
that act in all noncapital cases*® Federal bail law remained substantidly unchanged for the next
177 years® The first major change to federal bail law came with the adoption by Congress of
the Bail Reform Act of 1966.*Y

The 1966 Act focused on assuring the future appearance of an accused, and the statute
authorized the use of nonmonetary conditions of pre-trial release to accomplish that end?? Prior
to 1966, monetary bonds were the exclusive means upon which federal courtsrelied to assure the
appearance of a defendant at future proceedings.*

The 1966 Act, whilea dramatic improvement over prior bail procedures sought only to
assure a defendant's appearance; no provision was made for pretrid detention based upon
dangerousness to any individua or to the community.® Accordingly, when faced with a
defendant whom ajudicial officer deemed athreat to the safety of an individual or the
community, the courts had two options. A court could follow the literal terms of the 1966 Act
and order pretrial release upon the satisfaction o those financid conditions that woud merely
assure the defendant's appearance. Alternatively, the court could rule the defendant was a flight
risk and effectively assure pretrial detention by setting financial conditions of release that the
defendant coul d not meet. Neither approach proved satisfactory.®® Another major shortcoming
of the 1966 Act was that it failed to address the problem of crimes committed by individuals on
pretrial release.®

The Bail Reform Act of 1984 sought to remedy some of the most egregious problems of
the 1966 Act. The 1984 Act expressly provides judicial officers with thestatutory authority to
consider the dangerousness of the defendant in setting the least restrictive conditions of



release.?” Under the 1984 A, ajudicial officer may not impose financial conditions of release
that an accusedis unable to meet.*®

Much of the spirit of prior federal bail law survivesinthe 1984 Act. The 1984 Act's
reaffirmation of the view that pretrial releaseisto be the norm® is evident in the order of
preference that the rel ease/detention decisions are to be made: first, release on pesonal
recognizance or unsecured bond;®” second, release on condition or combination of conditions;®"
third, temporary detention to permit revocation of conditional release, deportation, etc.;*? and
finaly, pretrial detention.®® Although the 1984 Act retains the 1966 Act's strong preference for
pretrial release, it also provides grounds under which ajudicial officer may order pretrial
detention of a defendant.®”

IV. PRETRIAL DETENTION HEARINGSUNDER THE 1984 ACT

The 1984 Act provides judges with the authority to take a defendant’s dangerousness and
risk to the community into consideration when ordering pretrial release on conditions®® The
guestion confrorting federal judges when seeking to properly apply the teems of the 1984 Actin
the release/detention determination is whether the Act grants thosejudicial officers the authority
to take a defendant's dangerousness and risk to the community into consideration in determining
whether to hold a detention hearing. Are courts limited to holding detertion hearings only in
cases of flight, vidence, or certain drug offenses?

Because the 1984 Act is unclear, similarly situated criminal defendantsin the federal
system may suffer disparate trestment. Release on conditions may be ordered without delay, at
theinitial appearance, by some judges. A different judge, confronting similar facts, may enter an
order of at least temporary detention prior to a hearing and ultimately order pretrial detention.
This disparate treatment stems from alack of uniformity of interpretation and application of 18
U.S.C. 88 3142(e) and (f), which govern pretrial detention hearings. Judges have |ooked to the
Senate Report and the language of the Act itself to interpret the statute. They also have applied
common sense to make 88 3142(e) and (f) congruent.

A. Legidative History

By enacting the 1984 Act, Congress sought to ameliorate the 1966 Act's shortcomings.®®
The report of the Senate's Judiciary Committee on the Comprehensive Crime Control Act of
1983, which included discussion of the 1984 Bail Reform Act, addresses the proper scope of the
1984 Act's approach to the consideration of safety in pretrid release/detention settings.®” A
reason for the inconsistent application of the provisions of the 1984 Act may be found within the
text of the Senate Report.®

The Senate Report contains language describing in expansive terms a fundamental shift
from all prior federal bail lawsinallowing judicid officersto consider community safety in
making pretrial release/detention decisions. According to Congress,



[t]he disturbing rae of recidivism among rel eased defendants requires the law to
recognize that the danger a defendant may pose to others should receive at least as
much consideration in the pretrial rel ease determination as the likelihood he will
not appear for trial .

Such a statement may lead a judge to believe that the community-safety consideration is
co-extensive with other relevant considerations throughout the act.

The Senate Report, however, also suggests Congress intended to limit the application of
pretrial detention to alimited group of defendants. The Senate Report refersto a, "small but
identifiable group of particularly dangerous defendants,” to whom no conditions of release may
adequately assure the safety of the community.“? Congress determined that while this group
cannot be identified with certainty, the confluence of the enumerated factorsin § 3142(f) would
alow courtsto make deci sions denying pretria rel ease with an acceptable leve of accuracy.®?
The circumstances listed in § 3142(f) "in effect serve to limit the types of casesin which
detention may be ordered prior to trial."“? A judge could, therefore, reasonably interpret the
Senate Report as authorizing pretrial detention onlyin limited circumstances and for a reasonably
identifiable class of offenders*

Much of the incongruity in application of the 1984 Act stems from the Act's structure
Subsections (b) and (c) state ajudicial officer shall order pretria release unl essthe judge
determines the def endant is a danger to the community.“? Subsections (€) and (f) also contan
language granting a generalized authority for judicial officersto take community safety into
account. Subsection (e), however, specifies that in order for detention to properly be ordered, the
judicial officer must first conduct a detention hearing, "pursuant to the provisions of subsection
(f)."“ Subsection (f) states a detention hearing may properly be held upon the government's
motion under certain considerationsthat do not include danger to the community.“® The two
grounds upon which a detention hearing may be held on either the government's or the court's
motion are (1) that the defendant pases a serious risk of flight, and (2) that there is a serious risk
that the defendant will obstruct or attempt to obstruct justice.*” Obviously, ndéther of these
factors address danger to the community.

B. Case Law and Practice

Two basic approaches to scheduling detention hearings seem to be prevalent. The first
provides that the factors listed in § 3142(f) are non-exclusive, and the 1984 Act authorizes the
holding of a detention hearing upon ajudicial officer's determination that the defendant poses a
danger to the community, even in the absence of the grounds specifically listed in the statute.
This view stems from language in § 3142(e), which states:

If, after a hearing pursuant to the provisions of subsection (f) of this section, the
judicial officer finds that no condition or combination of conditions will
reasonably assure the appearance of the person as required and the safety of any



other person and the community, such judicial officer shall order the detention of
the person before trial.

Under the second approach, ajudicial officer may properly hold a detention hearing upon
the gover nment's motion only when the underlying offense is explicitly enumerated in the
statute,*® or upon either the gover nment's or the court's motion if the defendant poses arisk of
flight or of obstruction of justice.”® The informal poll of United States Magistrate Judges
indicates that some judges routinely hold detention hearings based solely on their perception of a
defendant's risk of danger to the community.®® Little published case law, however, supports this
practice.® In one case that offers indirect support, the United States Supreme Court held that the
"end of exacting compliance with the letter of § 3142(f) cannot justify the means of exposing the
public to an increased likelihood of violent crime by persons on bail, an evil the statute amsto
prevent."®? Typically, detention orders arenot published or appealed. Without published
authority, local detention hearing custom will continue and practice will vary from district to
district.

Cases that have directly addressed the issue state that a judge may hold a detention
hearing only when a circumstance listed in § 3142(f) exists.®® In support of this view, at least
one court has looked to United States v. Salerno,®” in which the Court held the Bail Reform Act
of 1984 carefully limits the circumstances under which detention may be sought to the most
serious crimes® The Third Circuit Court of Appeals hdd the Act's legislative history makes it
clear the Bail Reform Act only intended detention for a"smadl but identifiable group of
particularly dangerous defendants."®

Under existing published case law, ajudge may hold a detention hearing only if one of
the circumstances listed in § 3142(f) exists. The option of holding a detention hearing based on
risk of flight, finding at the hearing there was not arisk, and then detaining based on
dangerousnessis explicitly rued out in the Second and Third Circuits.®*” In Himler, the Third
Circuit stated ajudicial officer may not base detention solely on danger to the community if the
reason to hold the detention hearing is unfounded.®® If detention is not available for one of the
reasons listed in § 3142(f), then no matter how dangerous or antisocial a defendant may be, the
defendant must bereleased on conditions.*” The problem with this reasoning is thet it fails to
give any weight to the defendant's danger to the community, afactor Congress intended for
judgesto cons der. Also, no combination of conditions may exist that provi de the community,
family, employment and treatment support, which the defendant requires for adequate
supervision while released, thus leaving detention as the only option.

V. CONCLUSION

The Bail Reform Act of 1984 sought to remedy one of its predecessor's major failings by
giving judicial officersthe statutory authority to consider the risk a defendant poses to the
community. The 1984 Act, however, fell short of its goal. Although the statute givesjudicial
officers authority to consider a defendant's risk to the community, it is unclear when ajudge may



do so. Asaresult, judges are split in their application of the Act. Even if none of the
circumstances enumerated in 8 3142(f) exist, some judges set detention hearings based solely on
danger to the community. Other judges do not consider community safety to be a basis to hold a
hearing.

Perhaps after fourteen years, it istime to take a closer ook at the Bail Reform Act of
1984. Because detention orders are rarely appeal ed, there are no published opinions from judges
who routinely hold detention hearings based soldy on dange to the community. As aresult,
publi shed case law does not address or answer the question posed in thetitl e of thisarticle. If
there isto be an answer, it must be supplied by Congress or the Supreme Court. An answer is
needed to prevent inconsistent detention standards from being applied in good faith by federal
judges across the Nation.
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