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According to the report of the American College of Trial Lawyers,

The result is a cruel anomaly. Those defendants who are most culpable,
and therefore have the most information to offer prosecutors, receive the
greatest benefit from their cooperation [under Rule 5K]. Prosecutors are
free to charge them with offenses carrying a lesser sentence under the
Guidelines to induce cooperation, and to reward them with a substantial
assistance motion. Those least culpable and with less to offer end up serv-
ing the longer sentences.>?

The power afforded prosecutors within the mandatory Guidelines sys-
tem was seen by many as misplaced. In a speech given at the American
Bar Association Annual Meeting in August 2003, Supreme Court Jus-
tice Kennedy stated,
Now, part of the federal mandatory minimums have resulted because
there’s a shift in discretion from the courts to the prosecutors. Sometimes
to an assistant U.S. attorney not much older than the defendant. There is
a shift from the one actor in the system that is trained in the use of the
discretion. That gives reasons for it. That exercises it openly. And that’s
the judge. But the transfer is to the hidden parts of the prosecutors office.
And these are young prosecutors who often, probably in most cases, are
conscientious about their duties. But it is simply unwise to take away our
discretion from our United States judges. Or, in similar systems in the
state system.>*
Critics also claimed that the Guidelines ineffectiveness could be seen in
the increasing number of downward departures over the past ten years,
resulting in tremendous disparities in sentencing.>> The increase in
downward departures obviously was a reflection of the increasing frus-
tration of judges with the mandates of the Guidelines and the limits
placed on their discretion. Further, due to the complex, abstract and
ambiguous nature of the Guidelines, critics argued that establishing
uniformity in sentencing was not possible.>6

53. Id. at 16.

54.  Justice Anthony M. Kennedy, Keynote Address at the American Bar Association
Annual Meeting (Aug. 9, 2003), availabie ar http://www.november.org/stayinfo/breaking/
Kennedyspeech.html.

55. See Am. CoLL. oF TRIAL LAWYERS, supra note 51, at 17 (arguing that the applica-
tion of Section 5K1.1 of the Guidelines has generated unwarranted disparities, unpredict-
ability and unfairness in sentencing).

56. Id. at 17-20. Indeed, judges themselves complained about the complex nature of
the Guidelines. In United States v. Walker, 202 F.3d 181, 182 (3d Cir. 2000) United States
Court of Appeals Chief Judge Edward Becker called on Congress to amend the Sentencing
Guidelines, “to afford federal judges additional sentencing discretion . . ..” A failure to do
so would result in “decades more in which the dockets of federal courts will be glutted with
such esoteric exercises, the energies of district court and appellate judges sapped, and the
Federal Reporters filled with one tome after another on issues as banal as whether a cook
supervisor is a corrections officer.”
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Certainly, the effectiveness and legitimacy of the Guidelines have
been a source of on-going debate for the past fifteen years. Little
changed, however, until the Supreme Court’s recent decisions, marking
the beginning of a new chapter in decades of sentencing reform.

IV. THE SuPREME COURT’S RECONSIDERATION OF MANDATORY
DETERMINATE SENTENCING SYSTEMS

A. Apprendi v. New Jersey: A Foreshadowing of the Booker/Fanfan
Decision

In Apprendi v. New Jersey,” the Supreme Court addressed the
question of whether the Due Process Clause of the Fourteenth Amend-
ment requires that a factual determination authorizing an increase in
the maximum prison sentence for an offense be made by a jury on the
basis of proof beyond a reasonable doubt. The Court answered this
question in the affirmative.>8

In Apprendi, the Court analyzed a New Jersey state hate crime
statute that provided for an enhanced sentence where a trial judge
finds, by a preponderance of the evidence, that the defendant commit-
ted the crime with a racial purpose to intimidate a person or group.
The defendant in Apprendi pled guilty to second-degree possession of a
firearm for an unlawful purpose, which carried a prison term of five to
ten years, after firing several shots into the home of an African-Ameri-
can family in his neighborhood.”® After the court accepted the guilty
plea, the prosecutor made a motion for an enhanced sentence under
the hate crime statute. The court held an evidentiary hearing to deter-
mine Apprendi’s motivation for the shooting. The judge found that
Apprendi committed the crime with the purpose of intimidating the
family on the basis of race. Apprendi’s sentence was enhanced to
twelve years, two years above the statutory ten year maximum for the
crime to which he pled.s®

In its opinion, the Court read the Fifth and Sixth Amendments to
require that any fact that increases the maximum penalty for a crime,
other than a prior conviction, must be proved to the jury beyond a rea-
sonable doubt. In so holding, the Court expanded an earlier holding in
Jones v. United States, which determined, as a matter of statutory con-

57. 530 U.S. 466 (2000).
58.  Id. at 490.

59. Id. at 468-69.

60. Id. at 470-71.
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struction, that the sentencing enhancements in 18 U.S.C. § 2119 were
elements of the offense.51

B. Blakely v. Washington: The Court’s Analysis of State Sentencing
Systems

Oddly, the first substantial leak in the Sentencing Guidelines dam
came in a decision examining a state determinate sentencing scheme—
not a sentence imposed under the Federal Sentencing Guidelines. It
arose under a fact pattern that suggested that Sentencing Guidelines
schemes actually vested judges with too much discretion, not too little
discretion as practitioners and jurists had noted the Guidelines gener-
ally did in practice.5?

In Blakely v. Washington, the Supreme Court examined Washing-
ton State’s determinate sentencing scheme in light of the Sixth Amend-
ment’s guarantee of a trial by jury.® The petitioner in Blakely pled
guilty to second-degree kidnapping, a class B felony. Pursuant to
Washington’s Sentencing Reform Act, the range of permissible sen-
tence for such an offense was forty-nine to fifty-three months. The Act
also permitted the court to impose a sentence above the standard range
where it found “substantial and compelling reasons justifying an excep-
tional sentence.”® In imposing such a sentence, a judge was required
to set forth his findings of fact and conclusions of law supporting it.%>

At Blakely’s sentencing, the prosecution recommended a sentence
within the standard range of forty-nine to fifty-three months. After an
evidentiary hearing, however, the court found that the petitioner had
acted with “deliberate cruelty” and sentenced him to ninety months in
prison-—more than three years above the standard maximum under the
statute.¢ Blakely appealed his sentence, arguing that he was deprived
of his Sixth Amendment right to have a jury determine beyond a rea-

6l. Id. at 488-90; Jones v. United States, 526 U.S. 227 (1999). The Apprendi decision
addressed only factors that increased the maximum penalty, but did not decide whether
constitutional proof and jury requirements applied to factors that increased the statutory
minimum. Apprendi, 530 U.S. at 486-88 & n.13 (declining to address its decision in McMil-
lan v. Pennsylvania, 477 U.S. 79 (1986), which had approved a sentencing factor that im-
posed a mandatory minimum sentence). But cf. Apprendi, 530 U.S. at 521-22 (Thomas, J.,
concurring) (suggesting that McMillan is no longer valid).

62.  See supra notes 54-57 (emphasis added).

63. 542 U.S. 296 (2004).

64. Id at 299 (quoting WasH. REv. CODE ANN. § 9.94A.120(2) (West 2000)).

65. Id. at 298-99 (citing various provisions of the Washington Sentencing Reform Act).

66. Id. at 301.
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sonable doubt all facts legally essential to his sentence. The Supreme
Court agreed.

In its decision, the Court relied on its previously articulated rule
that “[o]ther than the fact of a prior conviction, any fact that increases
the penalty for a crime beyond the prescribed statutory maximum must
be submitted to a jury, and proved beyond a reasonable doubt.”? Be-
cause, in making its “deliberate cruelty” determination, the sentencing
court had relied on facts introduced during the evidentiary hearing, but
not admitted by the defendant during his guilty plea colloquy, the Su-
preme Court concluded that Blakely had been denied his constitutional
right to have a jury determine all facts essential to his sentence beyond
a reasonable doubt. Accordingly, the Supreme Court held that Wash-
ington State’s sentencing procedure did not comply with the Sixth
Amendment.58

In noting the majority’s allegiance to the doctrine set forth in Ap-
prendi, Justice Scalia argued that those who would reject that case are
resigned only to alternatives that advance extreme judicial subjectivity
and discretion in sentencing. Instead, according to Scalia, following
Apprendi “ensur[es] that the judge’s authority to sentence derives
wholly from the jury’s verdict. Without that restriction, the jury would
not exercise the control that the Framers intended.”®® This is quite pe-
culiar language given the fact that such transfer of control away from
the judge 1s precisely what those who enacted the Federal Sentencing
Guidelines sought to achieve.

Rejecting the State’s argument that the Court’s decision effectively
rendered determinate sentencing schemes involving judicial factfinding
unconstitutional, Justice Scalia wrote that this case was “not about
whether determinate sentencing is constitutional, only about how it can
be implemented in a way that respects the Sixth Amendment.””® He
further noted that the Sixth Amendment was not a limit on judicial
power, but a reservation of jury power.”!

In her dissent (joined by Justice Breyer and, in part, by Chief Jus-
tice Rehnquist and Justice Kennedy), Justice O’Connor expressed deep
concern regarding the effect of the majority’s opinion, stating that its
legacy “whether intended or not, will be the consolidation of sentencing

67. Id

68. Id. at 303.

69.  Blakely, 542 1U.S. at 306.
70.  Id. at 308.

71. Id.
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power in the State and Federal Judiciaries.”’? This is so, she argues,
because legislatures faced with satisfying the burdens imposed by Ap-
prendi either will severely limit or completely eliminate their sentenc-
ing guideline schemes, which will effectively result in greater judicial
discretion and less uniformity in sentencing.”3

According to the dissent, that result would be contrary to decades
of sentencing reform, which resulted in the determinate sentencing
schemes of many states and the federal government, referred to by Jus-
tice O’Connor as systems of “guided discretion” that well served vari-
ous constitutional principals.”

The consequences of today’s decision will be as far reaching as they are
disturbing. Washington’s sentencing system is by no means unique. Nu-
merous other States have enacted guidelines systems, as has the Federal
government. Today’s decision casts constitutional doubt over them all
and, in so doing, threatens an untold number of criminal judgments.”

After the Court’s decision in Blakely, the only question remaining
was whether the constitutional analysis in that case would apply to the
determinate sentencing scheme set forth in the Federal Sentencing
Guidelines. Little doubt existed that it would. As anticipated, the
Court soon answered this question in the affirmative.

C. Booker/Fanfan: Sixth Amendment Considerations and the Federal
Sentencing Guidelines

Six months after its decision in Blakely, the Supreme Court issued
its widely-awaited opinion in Booker/Fanfan.’¢ In many ways, Booker/
Fanfan was the embodiment of the concerns expressed by the dissent in
Blakely. In Booker/Fanfan, the Supreme Court heard argument on two
separate cases from the Seventh Circuit and the District Court for the
District of Maine,”” respectively. In both of those cases, the sentencing
court rejected the government’s recommended application of the Sen-
tencing Guidelines, finding that the Court’s decision in Blakely prohib-
ited them from imposing a sentence based on additional facts not found
by the jury.

72. Id. at 314 (O’Connor, J., dissenting).

73. Id

74. Id. at 317.

75.  Blakely, 542 U.S. at 323 (internal citations omitted).

76. 543 U.S. 220 (2005).

77. The Supreme Court granted certiorari in the Fanfan case before judgment to the
United States Court of Appeals for the First Circuit. Id. at 220, 229.
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In Booker, the jury found the defendant guilty of possessing at
least fifty grams of crack cocaine, based on evidence that he had 92.5
grams. Under those facts, the Guidelines required a possible 210 to 262
month sentence. The government argued that Booker’s actual sentence
should be almost ten years longer based on the judge’s finding by a
preponderance of the evidence that Booker possessed an additional 566
grams of crack. The jury never heard or considered this evidence be-
cause it was not necessary for a conviction. Relying on Blakely, the
sentencing judge found that the jury’s verdict did not authorize the
sentence.”®

In Fanfan, the maximum sentence authorized by the jury verdict
was seventy-eight months. At the sentencing hearing, the judge found
by a preponderance of the evidence additional facts which, under the
Guidelines, increased the sentence to a range of 188 to 235 months,
tripling the length of the sentence. Again, in reliance on Blakely, the
judge determined that he could not impose the higher sentence.”

The Supreme Court held that both courts correctly concluded that
the Blakely decision applies to the Federal Sentencing Guidelines.8?
The unusual opinion was written in two separate parts. The first was
written by Justice Stevens and joined by Justices Scalia, Souter, Thomas
and Ginsburg, the same Justices who formed the majority in the
Blakely case. The dissenters in the Blakely case, Justices Breyer,
O’Connor and Kennedy, and Chief Justice Rehnquist, dissented in the
first portion of the Booker/Fanfan opinion. This portion of the deci-
sion, “Part One,” concludes that the Sixth Amendment, as construed in
Blakely, applies to the Federal Sentencing Guidelines and renders them
unconstitutional.8!

The second part of the opinion, “Part Two,” was authored by Jus-
tice Breyer, joined by the dissenters to the first opinion and Justice
Ginsberg.82 This second majority decision in Booker/Fanfan concludes

78. Id. at 228,

79. Id. at 228-29.

80. Id. at 226-27.

81. Id at 233-37.

82.  Justice Ginsberg, who was a part of the majority in the Blakely decision, was the
fifth vote in each part of the Booker/Fanfan opinion. Critics claim that it is difficult to recon-
cile the separate majority opinions in the case and that Justice Ginsberg, the only one to join
both majorities, should have articulated her position. See Alan Dershowitz, Prima Donnas
in Robes, L.A. TiMEs, Jan. 17, 2005, at B11 (“Ginsburg should have written an opinion ex-
plaining why the two decisions were reconcilable, if they were, or why she voted inconsis-
tently. Had she written an opinion, it would have been the definitive one. Instead, we have
two equally authoritative opinions that seem irreconcilable.”).
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that those provisions of the SRA that make the Guidelines mandatory
are incompatible with the Court’s Part One majority opinion and,
therefore, must be severed. The result of this severance, according to
the majority, is to render the Guidelines advisory, and constitutionally
permissible.83

1. Booker/Fanfan Part One: The Substantive Decision

The majority’s analysis in Blakely was firmly rooted in two well-
settled precepts of common law; first, “that the Constitution protects
every criminal defendant ‘against conviction except upon proof beyond
a reasonable doubt of every fact necessary to constitute the crime with
which he is charged’”%4; and second, that the defendant also is guaran-
teed “the right to demand that a jury find him guilty of all the elements
of the crime . . . .”8 Combined, these guarantees protect a “defen-
dant’s right to have the jury find the existence of ‘any particular fact’
that the law makes essential to his punishment. That right is implicated
whenever a judge seeks to impose a sentence that is not solely based on
‘facts reflected in the jury verdict or admitted by the defendant.’ 86

Furthermore, rejecting the government’s arguments, the Court de-
termined that no “constitutionally significant distinction” existed be-
tween the Federal Guidelines and the Washington State sentencing
system that was at issue in Blakely. Both systems were mandatory and
imposed binding requirements on all sentencing judges. This implicates
the Sixth Amendment in a way it would not be implicated if the guide-
lines were merely advisory.8” The Booker/Fanfan Part One majority
observed that the increasing emphasis by determinate sentencing sys-
tems on facts that enhanced sentencing ranges effectively “increase[d]
the judge’s power and diminish[ed] that of the jury.”®® The Court
found this trend to be worrisome because the facts relied upon by
judges in making such enhancements were not required to be raised
before trial or proven by more than a preponderance of the evidence.??
As in Blakely the Supreme Court’s concern about foo much judicial
discretion was ironic given that, from a historical perspective, the Fed-
eral Guidelines slashed the judicial role.

83.  Booker/Fanfan, 543 U.S. at 245.

84. Id. at 230 (quoting In re Winship, 397 U.S. 358, 364 (1970)).

85. Id. (quoting United States v. Gaudin, 515 U.S. 506, 511 (1995)).

86. Id. at 232 (quoting Blakely v. Wash., 542 U.S. 296, 301, 303 (2004)).
87. Id. at 233.

88. Id. at 236.

89. Booker/Fanfan, 543 U.S. at 236.
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2. Booker/Fanfan Part Two: The Remedy

This portion of the opinion addressed the second question
presented:
[W]hether, in a case in which the Guidelines would require the court to
find a sentence-enhancing fact, the Sentencing Guidelines as a whole
would be inapplicable, as a matter of severability analysis, such that the
sentencing court must exercise its discretion to sentence the defendant

within the maximum and minimum set by statute for the offense of
conviction.%0

The majority answered this question by finding that those portions
of the statute that rendered the Guidelines mandatory were incompati-
ble with the first part of the decision and had to be severed and excised.
This modification, “makes the Guidelines effectively advisory . . . [And]
requires a sentencing court to consider Guideline ranges, but . . . per-
mits the court to tailor the sentence in light of other statutory concerns
as well,” such as those set forth in Section 18 U.S.C. 3553(a).' These
other factors include the imposition of a sentence that reflects the seri-
ousness of the offense, promotes respect for the law, affords adequate
deterrence to similar conduct, protects the public from further crimes
of the defendant, and provides the defendant with needed training or
medical care in the most effective manner.9?

In reaching its decision, the Court sought to determine what Con-
gress would have intended in light of the Court’s holding in Part One.
The majority rejected the approach set forth by Justice Stevens in his
dissent (and presaged in his authored Part One decision) which would
retain the Guidelines in their current state, but impose the Sixth
Amendment jury trial requirement on the system of sentencing. Noting
a number of Congressional signals, the majority held that to choose the
option proposed by Justice Stevens (i.e., to have juries determine all
facts necessary for upward sentencing adjustments) would “so trans-
form the scheme that Congress created that Congress likely would not
have intended the Act as so modified to stand.”* Indeed, the majority
opined that Congress likely would have preferred the total invalidation
of the Act to an Act with the constitutional requirement grafted onto
it.94

90. Id. at 229 n.l1.

91. Id. at 245-46 (internal citations omitted).
92. 18 U.S.C. § 3553(a)(2) (2000).

93.  Booker/Fanfan, 543 U.S. at 250.

94, Id. at 264-65.
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Thus, they chose to sever those unconstitutional provisions,
“mak[ing] the Guidelines system advisory while maintaining a strong
connection between the sentence imposed and the offender’s real con-
duct—a connection important to the increased uniformity of sentencing
that Congress intended its Guidelines system to achieve.”®> Further-
more, the majority found that “the Act without its ‘mandatory’ provi-
sion and related language remains consistent with Congress’ initial and
basic sentencing intent . . . to ‘provide certainty and fairness . . . [while]
avoiding unwarranted sentencing disparities . . . [and] maintaining suffi-
cient flexibility to permit individualized sentences when warranted.”?¢

Two provisions in particular were severed. First, section
3553(b)(1) of the Guidelines that mandated that sentencing courts im-
pose a sentence within the applicable guidelines range, thereby requir-
ing courts to consider facts not found by a jury, was excised.?” In
addition, the provision that set forth standards of review on appeal,
section 3742(e), which contained cross-references to section 3553(b)(1),
was excised.”® The majority opined that the excision of § 3742(e) did
not pose problems for the handling of appeals, as the Act still provided
for appeals from sentencing decisions (irrespective of whether the trial
judge sentences within or outside the Guidelines range) and, as the
Court previously had held, “a statute that does not explicitly set forth a
standard of review may nonetheless do so implicitly.”?? Specifically,
appellate courts would use the familiar and practical standard of review
for unreasonableness of the sentence.!00

With the excision of these two provisions, the Court found that
“the remainder of the Act satisfies the Court’s constitutional require-
ments.”1%1 Although Guidelines sentences were no longer mandated as
a result of this severance, the majority reasoned that the Guidelines
were not meaningless. With respect to the excision of section
3553(b)(1), the majority explained that judges were still required to
consider the Guidelines together with other sentencing goals.

95. Id at 246.

96. Id. at 264 (citing 28 U.S.C. § 991(b)(1)(B)).

97.  Id. at 259 (referring to 18 U.S.C. § 3553(b)(1)).
98. Id. (referring to 18 U.S.C. § 3742(e)).

99.  Booker/Fanfan, 543 U.S. at 260.

100. Id.

101.  Id. at 259.
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V. THE AFTERMATH OF BOOKER/FANFAN AND THE LOWER
CourTts’ REACTIONS

A. Post-Booker/Fanfan Sentencing

Given the Supreme Court’s admonition about Guidelines being
“considered,” and given Congress’ watchful eye, after Booker/Fanfan,
courts likely will continue to calculate a defendant’s Guideline range, as
they have for the past seventeen years. These calculations will continue
to include the principles established in the Guidelines, “relevant con-
duct,” and other enhancement facts such as the defendant’s role in the
offense and the amount of loss or drugs involved where relevant.102
Although the applicable Guideline range must be considered by the
sentencing court, a judge no longer is required to impose a sentence
within that range. Indeed, the non-mandatory nature of the Guidelines
now makes other factors equally as important in a judge’s sentencing
determination. Such factors include those set forth in section 3553(a),
requiring that a sentence reflect the seriousness of the offense, promote
respect for the law, provide just punishment, afford adequate deter-
rence and protect the public from further crimes by the defendant.103

Whereas the grounds for seeking appellate review will remain the
same, the circuit courts’ review of criminal sentences also has changed.
Now, circuit courts will not be forced to reverse where a sentencing
court imposes a sentence that is not within the applicable Guideline
range or improperly departs. Rather, appellate courts will review
sentences for “reasonableness.”104

Given the foregoing, no question exists that the Booker/Fanfan de-
cision will have a monumental impact on the sentencing process.10

102.  See Alan Ellis & James H. Feldman, Jr., All About Booker 4-5 (2005), http:/
sentencing. typepad.com/sentencing_law_and _policy/files/ellis_and _feldman_all_about _
booker.pdf.

103. Id. at 5; see 18 U.S.C. § 3553(a) (2000).

104. All About Booker, supra note 102, at 12.

105. The question of who is entitled to seek resentencing after Booker/Fanfan has gen-
erated dozens of decisions in the lower courts. Not all criminal defendants will benefit from
the new rules. See Kris Axtman, Cases Test New Flexibility of Sentencing Guidelines, CHRIs-
TiaN Sci. Monrtor (Boston), Feb. 18, 2005, at 2 (citing director of the Cato Institute’s Pro-
ject on Criminal Justice as stating that “[a] lot of people already in prison had high hopes
that their sentences would be reduced after the [Booker] decision, . . . . But for the vast
majority that is not going to happen.”).

First, although the Supreme Court did not deal with the issue of retroactivity, other
courts have held that the decision is not retroactive. See McReynolds v. United States, 397
F.3d 479 (7th Cir. 2005) (relying on Schriro v. Summerlin, 542 U.S. 348 (2004) for rule of law
on retroactivity); Varela v. United States, 400 F.3d 864 (11th Cir. 2005); Quirion v. United
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Defense attorneys are now free once again to meaningfully advocate
the individual characteristics of defendants by providing the court with
information about the defendant that is unrelated to the offense con-
duct—something that was lost in the mathematical calculations of the
Guidelines.

That being said, the current system, requiring “consideration” of
the Guidelines and the factors set forth in section 3553(a), as well as the
government’s declaration of its commitment to the Guidelines and the
principles therein,!%¢ ensures that no danger exists that sentencing
judges will return to the unfettered discretion that existed prior to 1987.
A January 2005 memorandum sent to all federal prosecutors by the
Deputy Attorney General, James Comey (hereinafter referred to as the
“Comey Memo”), requires prosecutors to “take all steps necessary to
ensure adherence to the Sentencing Guidelines.”1%? To ensure this
faithful execution, prosecutors must: (1) continue to consult the Guide-
lines at the charging stage; (2) actively seek sentences within the range
established by the Guidelines in all but extraordinary cases; (3) pre-
serve the government’s ability to appeal “unreasonable” sentences,
which includes any case in which the sentence imposed is below the
Guidelines range; and (4) timely report adverse sentencing decisions.!08

Finally, despite concerns, as detailed infra, the limited sentencing
data already available suggests that sentencing judges are likely to re-
main within the Guidelines ranges in most cases. The extension of ad-
ditional constitutional protection to criminal defendants in criminal
cases simply ensures that other pertinent characteristics and facts also

States, No. Civ. 05-06-B-W, 2005 WL 83832 (D. Me. Jan. 14, 2005); United States v. Larry,
No. 3-03-CR-0249-H, 2005 U.S. Dist. LEXIS 853 (N.D. Tex. Jan. 19, 2005).

Second, defendants with cases currently on appeal, so called “pipeline” cases, must still
demonstrate that the sentence imposed was erroneous in light of Booker/Fanfan. In dealing
with these pipeline cases, some circuits have granted automatic remands for reconsideration
(not resentencing) by the district court. See, e.g, United States v. Hughes, 396 F.3d 374 (4th
Cir. 2005); United States v. Crosby, 397 F.3d 103 (2d Cir. 2005); United States v. Ameline,
400 F.3d 646 (9th Cir. 2005) (noting that only “the truly exceptional case” would not require
remand). However, other courts have required a showing of plain error at the appellate
court level before remanding such cases. See, e.g., United States v. Bruce, 396 F.3d 697 (6th
Cir. 2005); United States v. Rodriguez, 398 F.3d 1291 (11th Cir. 2005) (stating “[w]e ask
whether there is a reasonable probability of a different result if the guidelines had been
applied in an advisory instead of binding fashion.”); United States v. Antonakopoulos, 399
F.3d 68 (1st Cir. 2005). To date, the Department of Justice has made no announcement that
the Department intends to appeal any of these decisions.

106. See Memorandum from James B. Comey, Deputy Attorney General, on Depart-
ment Policies and Procedures Concerning Sentencing to All Federal Prosecutors (Jan. 28,
2005) (on file with author).

107. Id.

108. Id.
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be properly considered.'?® Although some features of the new system
hearken back to pre-Guidelines days, we suggest that the current sys-
tem takes the best of both worlds and finds an ideal middle ground.

With these changes, lower courts currently are busy shaping the
contours of the new system. A flurry of cases has been issued from
circuit courts and numerous district courts, presenting various applica-
tions of Booker/Fanfan to sentencing.!'® The Second Circuit in Crosby
has given one of the most detailed analyses of the post-Guidelines land-
scape, addressing how district courts should proceed with sentencing in
the future and the standard of appellate review of district court
sentences.

B.  United States v. Crosby

On the heels of Booker/Fanfan, the Second Circuit issued its opin-
ion in United States v. Crosby,11! and its companion decisions in United
States v. Fleming and Green v. United States,*'? setting forth the method
by which Booker/Fanfan would be implemented in that circuit. The
court examined the implications for both sentencing and appellate
courts. The Second Circuit’s opinion engages in an analysis that bal-
ances both the concerns of district court judges and the potential con-
cerns of Congress regarding sentencing judges’ discretion. In doing so,
this case should provide a template for the future of sentencing.!13

1. District Court Sentencing After Booker/Fanfan

In Crosby, the Court found that although the Guidelines were no
longer mandatory, they have not been discarded and they must con-

109.  “The righteous Supreme Court decision [in Booker/Fanfan] to curb the politiciza-
tion of federal sentencing, moderate prosecutorial immoderation and restore judicial wis-
dom to the federal bench was recently described by the Boston Globe as ‘a defeat for the
U.S. Justice Department.” But it was a magnificent victory for justice.” Alan Reynolds, Let
Judges Use Judgment, WasH. TiMEs, Jan. 23, 2005.

110.  Since the Supreme Court’s ruling six months ago, the circuit and lower courts
have issued hundreds of opinions discussing or mentioning Booker/Fanfan. A comprehen-
sive list of these opinions, current through June 5, 2005, is available at http://www.fd.org/pdf_
lib/Post_Booker_Decision_Outline.pdf.

111. 397 F.3d 103 (2d Cir. 2005).

112.  United States v. Fleming, 397 F.3d 95 (2d Cir. 2005); Green v. United States, 397
F.3d 101 (2d Cir. 2005).

113.  See also United States v. Ranum, 353 F. Supp. 2d 984 (E.D. Wisc. 2005) (thought-
ful application of post-Booker/Fanfan law, considering Guidelines and factors set forth in 18
U.S.C. § 3553(a) in imposing sentence of one year and a day where defendant’s Guideline
range was thirty-seven to forty-six months after upward adjustments for loss, more than
minimal planning and abuse of trust).
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tinue to be considered. According to the Crosby court, sentencing
judges remain under a duty to “consider” the Guidelines, along with
the other factors listed in Section 3553(a).114

In order to fulfill this statutory duty to “consider” the Guidelines,
sentencing judges normally will have to determine the applicable
Guidelines range in the manner they did before Booker/Fanfan and
take into account policy statements issued by the Sentencing Commis-
sion, including authority regarding departures from the Guideline
ranges.''’> Furthermore, although Part One of the opinion in Booker/
Fanfan held unconstitutional a sentencing court’s enhancement to a
Guidelines sentence above the recommended range based on facts not
found by the jury or admitted by the defendant, Part Two of the opin-
ion noted that once the mandatory nature of the Guidelines is
removed,

[T]he traditional authority of a sentencing judge to find all facts relevant
to sentencing will encounter no Sixth Amendment objection. Thus, the
sentencing judge will be entitled to find all of the facts that the Guidelines
make relevant to the determination of a Guidelines sentence and all of
the facts relevant to the determination of a non-Guidelines sentence.!16
After determining the applicable Guidelines range, sentencing
judges will “have the duty, imposed by subsection 3553(a})(4), to ‘con-
sider’ it, along with all of the factors listed in section 3553(a).”1'7 The
Second Circuit, however, did not feel obligated to determine the degree
of consideration required by the sentencing judge or to create a for-
mulaic approach to sentencing, but felt that it would “evolve” as district
court judges carried out their statutory duties. “In other words, we will
no more require ‘robotic incantations’ by district judges than we did
when the Guidelines were mandatory.”!18

114. 397 F.3d at 111.

115. 1d.

116.  Id. at 112. Importantly, however, the Crosby court observed that a precise calcu-
lation of the applicable Guideline range may not be necessary in one circumstance. Accord-
ing to the court, situations may arise where either of two Guidelines ranges, whether or not
adjacent, may be applicable, but the sentencing judge, having complied with Section 3553(a)
and considered other relevant factors, makes a decision to impose a non-Guidelines sen-
tence, regardless of which of the two ranges applies. Having made such a decision, the court
can avoid the need to resolve all of the factual issues necessary to make precise determina-
tions of some complicated matters, such as monetary loss. This “exception” could become
significant and could allow judges to justify lower sentences than the Guidelines would sug-
gest. Id. The use of this “exception” as articulated by the Second Circuit, as well as others
noted by other district and circuit courts, ultimately may have a significant impact on how
the Sentencing Commission and Congress respond to the Booker/Fanfan decision.

117. Id

118.  Id. at 113 (citations omitted).
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In summary, the court noted that post-Booker/Fanfan sentencing
would proceed as follows: First, the Guidelines are no longer
mandatory, yet must be considered by the sentencing judge. After en-
gaging in the necessary consideration, which normally will require a de-
termination of the applicable Guidelines range, the sentencing judge
should decide whether (1) to impose the sentence that would have been
imposed under the Guidelines or (2) to impose a non-Guidelines sen-
tence. Second, in making this determination, the sentencing judge is
entitled to find all appropriate facts.11?

The court also issued a final note of caution, stating that

[I]t would be a mistake to think that, after Booker/Fanfan, district judges
may return to the sentencing regime that existed before 1987 and exercise
unfettered discretion to select any sentence within the applicable statutory
maximum and minimum. On the contrary, the Supreme Court expects
sentencing judges faithfully to discharge their statutory obligation to ‘con-
sider’ the Guidelines and all of the other factors listed in section 3553(a)
[of the Act].120

2. Appellate Review of Sentences After Booker/Fanfan

After examining what the application of Booker/Fanfan would
look like at the district court level, the court focused on the appellate
courts and the new standard of review set forth by the Supreme Court.
In analyzing the process by which an error would be identified under
the new standard of “reasonableness,” the court noted that appellate
review would not be limited solely to the length of the sentence im-
posed, but to whether the district judge committed an error of law in
the course of exercising his discretion.!?! That being the case, the court
anticipated four types of procedural errors that might occur. First, the
Sixth Amendment would be viclated where a sentencing judge makes
factual findings beyond those found by a jury or admitted by a defen-
dant and “mandatorily” enhances a sentence above the range applica-
ble. Second, procedural error would occur where a sentencing judge
“mandatorily” applies the applicable Guideline range based solely on
facts found by a jury or admitted by the defendant. Although the latter
error would not violate the Sixth Amendment, the sentence would con-
stitute procedural error (albeit sometimes harmless) because of the un-
lawful method by which it was selected.122

119.  Crosby, 397 F. 3d at 113.
120. Id. at 113-14.

121. Id at 114

122. Id
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The third type of error anticipated by the court was where the sen-
tencing judge failed to “consider” the applicable Guidelines range as
well as other factors listed in section 3553(a), “and instead simply se-
lected what the judge deemed an appropriate sentence without such
required consideration.”'?* Finally, statutory error in violation of sec-
tion 3553(a) also would occur if the sentencing judge limited considera-
tion of the applicable Guidelines range to the facts found by the jury or
admitted by the defendant, instead of considering the applicable range
based on the facts found by the court.’2¢ The court noted that all of
these potential errors would render the sentence unreasonable, regard-
less of the length of the sentence imposed, because the method of se-
lecting the sentence was unlawful.125

With respect to the “reasonableness” standard to be applied by
appellate courts when reviewing sentences imposed by a lower court,
the court concluded that “reasonableness” is “inherently a concept of
flexible meaning, generally lacking precise boundaries,” and therefore
declined to create per se rules as to the reasonableness of every sen-
tence.'26 Rather, the court encouraged district court judges to “ex-
plain” their rationale for imposing either a Guidelines or non-
Guidelines sentence as a means of “significantly aid[ing] this Court in
performing its duty to review the sentence for reasonableness.”127

VI. WuAT THE FUTURE OF FEDERAL SENTENCING Looks LIKE

Reactions to the Supreme Court’s decision in Booker/Fanfan have
been varied and fervent. Former Assistant Attorney General Christo-
pher Wray stated that the government was “disappointed that the deci-
sion made the guidelines advisory in nature. . . . To the extent that the
guidelines are now advisory . . . the risk increases that sentences across
the country will become wildly inconsistent.”'?® To be sure, the
Booker/Fanfan decision takes some of the teeth out of the govern-
ment’s position with respect to seeking “substantial assistance” from

123. Id. at 115.

124. Id.

125.  Croshy, 397 F.3d at 115.

126.  Id. at 115.

127.  Id. at 116.

128. Prepared Remarks of Christopher A. Wray, Assistant Attorney General, Re-
sponse to Booker/Fanfan (Jan. 12, 2005) (on file with United States Department of Justice)
(available at http://www.usdoj.gov/criminal/press_room/press_releases/2005_3131_WraySen-
tencingGuidelinesfinalformatted.pdf).
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defendants seeking a departure under the Guidelines.'?® In his testi-
mony before the Subcommittee on Crime, Terrorism and Homeland
Security, Wray noted the necessity of cooperation agreements and ex-
pressed concern that there would be decreased incentive for cooperat-
ing defendants to assume the risks of cooperation if they can seek the
benefits regardless. He further stated that “[t]his will have grave ef-
fects on the Department’s ability to prosecute a wide variety of crimes
which are difficult, if not impossible, to investigate without cooperators,
such as drug trafficking, gangs, corporate fraud and terrorism
offenses.”130

Although the government’s reaction was one of disillusionment,
Congressional members were more introspective. Senator Patrick
Leahy stated that “Congress should resist the urge to rush in with quick
fixes . . . ,” and Senator Edward Kennedy noted that “[t]he last thing
our criminal justice system needs is a rash action by Congress to impose
a comprehensive mandatory sentencing regime on federal judges.”!31

Some district court judges expressed delight with the Court’s deci-
sion. Senior Judge Jack B. Weinstein from the Eastern District of New
York stated, “I'm really elated, and 1 think most judges will be too. It
gives us the discretion to deal with individual cases without being un-
necessarily harsh. This is now, if Congress leaves it, a marvelous sys-

129.  Substantial assistance motions are required by statute to permit a sentencing
judge to impose a sentence below the statutory mandatory minimum. See 18 U.S.C.
§ 3553(e) (2000); see also, supra notes 40-42. As statutory mandatory minimums remain
constitutional, the value of substantial assistance motions remains. However, the substantial
assistance statute presents an “odd situation where the statutory language refers to the Sen-
tencing Commission.” Steven G. Kalar, Jane L. McClellan, & Jon M. Sands, A Booker Advi-
sory: Into the Breyer Patch, CHamrION, Mar. 2005, at 8. Furthermore, the statute mandates
that sentences reflecting substantial assistance in mandatory minimum cases “shail be im-
posed in accordance with the guidelines . . ..” 18 U.S.C. § 3553(e) (emphasis added). The
question arises, therefore, whether “this [is] another statutory ‘shall’ that should be a ‘may,’
missed by Justice Breyer’s red pen in Booker? Because the guidelines are now advisory in
toto, does this mean that the U.S. Sentencing Commission’s interpretation of what is sub-
stantial assistance and how a judge should consider it all dicta?” Kalar, supra at 19-20. Re-
gardless, like all of the Guidelines, there is now an argument that section 5K1.1 on
substantial assistance is advisory and a sentencing court has considerably more discretion
when evaluating substantial assistance. Id.

130.  Christopher Wray, Assistant Attorney General, Prepared Testimony before the
Subcommittee on Crime, Terrorism, and Homeland Security (Feb. 10, 2005) (available at
http://j-diciary.house.gov/media/pdfs/Wray021005.pdf).

131.  Response to Booker Opinion Varies, 37, No.2 THIRD BRaNcH: NEwsL. FED. CTs.
1 (Admin. Office of U.S. Cts., Wash., D.C.), Feb. 2005, available at http://www.uscourts.gov/
ttb/fed05ttb/opinion/index.html (containing comments of Senator Patrick Leahy, ranking mi-
nority member on the Senate Judiciary Committee); Carl Hulse & Adam Liptak, The Su-
preme Court: Reactions; New Fight Over Controlling Punishments is Widely Seen, N.Y.
TiMEs, Jan. 13, 2005, at A29 (containing quote from Senator Kennedy).
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tem.”132 A noted jurist, Judge Nancy Gertner, a district court judge
from Massachusetts, stated, “[a] major effect of the Supreme Court’s
ruling . . . is that judges may now consider individual characteristics of a
defendant . . .. ‘People are not from cookie cutters; cases aren’t made
out of the same mold.’ 7133

John S. Martin, Jr., a former District Court Judge, concurred, stat-
ing, “This is an ideal sentencing system with guidelines that are advi-
sory, with appropriate review.”13¢ Similarly, in her testimony before
the United States Sentencing Commission, United States District Court
Judge Lynn Adelman opined that “Booker does two things that will
lead to a more just system: (1) it restores federal judges to a meaningful
role in the sentencing process; and (2) it makes clear that fairness in
sentencing requires consideration of factors other than reducing sen-
tencing disparities.” 3%

Finally, Timothy Lynch, from The Cato Institute, said,

The federal sentencing guidelines shifted power from the judiciary to the
prosecutors. The Booker ruling will have the effect of shifting power back
to the judiciary. The net effect will be in the administration of justice,
because we are more likely to find wisdom and prudence from impartial
judges than from partial prosecutors,136
Barry Scheck, president of the National Association of Criminal De-
fense Lawyers, said “‘[f]or 20 years, federal courts have been forced to
impose unjust, irrational sentences based on unproven allegations,
speculative calculations and the worst kinds of hearsay . . . Congress
should welcome this opportunity to create a fair and just federal sen-
tencing system, not a quick fix.” 137

A. Reaction of the United States Sentencing Commission
1. Options Considered During Post-Blakely Hearings

In November 2004, during hearings conducted post-Blakely, in an-
ticipation of the type of decision that was handed down in Booker/Fan-

132.  Hulse & Liptak, supra note 131.

133.  Shelley Murphy, 2 Boston Jurists Hail Return of Discretion, Boston GLOBE, Jan.
13, 2005, at A20.

134. Hulse & Liptak, supra note 131.

135. Judge Lynn Adelman, Written Testimony before the United States Sentencing
Commission (Feb. 15, 2005), available ar http:/fwww.ussc.gov/hearings/02_15_05/Adelman_
testimony.pdf.

136. Tony Mauro, Supreme Court: Sentencing Guidelines Advisory, Not Mandatory,
LecaL Times, Jan. 13, 2005.

137. Hulse & Liptak, supra note 131.
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fan, the United States Sentencing Commission heard from numerous
experts in the field of criminal law regarding their assessment of how
the Commission should respond to a Booker/Fanfan-type decision.
During those hearings, with testimony provided by law professors, de-
fense attorneys, and government lawyers, four primary alternative sen-
tencing systems were recommended.3® Although these discussions
occurred before Booker/Fanfan, they provide a framework for the
types of changes that likely will be considered by the Sentencing Com-
mission and Congress.

The four options are: (i) a topless guidelines plan; (ii) “Blakelyiza-
tion” or codification of the guidelines; (iii) an advisory scheme; and (iv)
an “upside down guidelines plan.”13 Regardless of which plan they
favored, the experts were unanimous in their view that the current
Guidelines were too complicated.140

In proposing alternative systems to the Sentencing Commission,
however, the “experts” differed in their assessment of how long Con-
gress should wait for the Commission to create a scheme to replace the
current Guidelines before taking matters into its own hands. Some be-
lieved Congress should wait for six months, while others suggested two
years. In any event, some testified that an “interim fix” would buy the
Commission more time to collect data and create an informed plan
based on the data, while others hoped that “institutional inertia” would
not create a situation where short-term measures would turn into the
long-term system.14!

a. The Topless Guidelines Plan

The “topless guidelines plan” was proposed as an interim fix by
Frank O. Bowman, III, an Indiana University School of Law professor.
This plan “would leave the minimum terms of the guidelines ranges
where they are but would raise the maximum terms of the guidelines
ranges to the statutory maximums.”142 In testifying before the Com-
mission, Bowman observed that a topless guideline plan likely would

138.  See News: Sentencing; Sentencing Commission Braces for Ruling that Jury Trial
Right Applies to Guidelines, 76 CRiM. L. Rep. 132, Nov. 2004 [hereinafter Sentencing Com-
mission Braces for Ruling].

139. Id.

140. Id.

141.  [d. at 132-33.

142.  Id. at 132. Mark Osler of Baylor Law School proposed a similar plan, suggesting
that the size of the sentencing ranges be tripled rather than open them completely to the
statutory maximums. /d.
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not result in greatly increased sentences as most sentences currently are
imposed at or near the minimums of the applicable guidelines range
because federal district judges think the guidelines ranges are too high.
Christopher A. Wray, former Assistant Attorney General, noted that a
topless guideline plan “would be relatively easy to legislate, easy in
practice, the results would replicate the current guidelines, and it would
fulfill the important sentencing policies embodied in the Sentencing
Reform Act.”143 Further, Wray believed that the topless guidelines
plan preserved the traditional role of judges and juries in a way that a
plan that submits sentencing facts to juries does not.

The topless plan does have critics. Indeed, even those who pro-
posed the plan thought it should be considered only as an interim solu-
tion. The primary concern of opponents of the plan was that removing
the maximum amounts on the range would lead to unwarranted dispar-
ities in sentences by “send[ing] the message that we are unconcerned
with sentences that are unduly harsh, as long as no one is punished too
leniently.”!44 Sentencing Commissioner Michael E. Horowitz opined
that the meaningfulness of the appellate standard review (at that time,
unestablished) was “the key factor . . . in evaluating the potential for
disparity under the topless guidelines plan.”145

b. The “Blakelyization” Plan

The “Blakelyization” Plan is the plan seemingly favored by the
Sentencing Commission and most practitioners. As presented at the
hearings, the plan would involve converting the bases for the most fre-
quently used guidelines adjustments (such as drug quantities, “loss”
amounts, and the defendant’s role in the offense) into facts to be found
by juries beyond a reasonable doubt.’#¢ The most serious issue raised
with this plan was the need to bifurcate jury trials on guilt issues and
sentencing issues. Wray criticized the plan, stating that it was unwork-
able and would place “significant burdens on every phase of the crimi-
nal justice system—burdens that are not constitutionally required and
are no more likely to result in fair and consistent sentences.” 147

143. Id. at 133.

144.  Sentencing Commission Braces for Ruling, supra note 138, at 133 (citing James A.
Felman, co-chair of the ABA Criminal Justice Section’s Committee on Corrections and Sen-
tencing, appearing at the hearing in his individual capacity).

145.  Id. at 134,

146.  Id. at 134-35.

147. Id. at 135.
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The likely results of a Blakelyization-type Plan were reported in
The Seattle Times on January 12, 2005. The District Court in Western
Washington relied on a similar approach in the conviction of three Is-
raelis accused of defrauding household-moving customers. In a “first-
of-its-kind jury verdict,” the jury spent seven hours deliberating seven-
teen specific questions related to factual issues pertaining to the de-
fendants’ sentencing. Although this type of system places additional
burdens on the jury (increasing deliberation by seven hours in this
case), the Blakelyization plan avoids the implication of the Sixth
Amendment in any way. Furthermore, Justice Stevens advocates this
type of plan in his Booker/Fanfan dissent.148

c. The Advisory Scheme and the “Upside Down Guidelines
Plan”

Although discussed during the Sentencing Commission’s hearings,
neither of these two plans garnered as much support as the others. An
advisory scheme, which is the current state of the system after Booker/
Fanfan, creates non-binding guidelines which serve only to inform dis-
trict judges in the exercise of their discretion and to permit them to
impose any sentence within the statutory minimums and maximums.!49
The “upside down guidelines plan” was the final plan discussed by the
Sentencing Commission and is so named because in imposing
sentences, courts start their analysis with the harshest possible sentence
and work their way down until a final sentence is reached. This plan
involves “an across-the-board conversion of aggravating factors into
mitigating factors that would be treated like affirmative defenses to the
maximum sentences.”150

2. Hearings Held Post-Booker/Fanfan

Since the passage of Booker/Fanfan, the Sentencing Commission
" held additional hearings on February 15 and 16, 2005. During the two
days, experts from the judiciary, the government, the defense bar and
academia presented their views as to the implications of Booker/Fan-
fan. Many discouraged legislative action at this time, arguing that the

148.  United States v. Booker, 543 U.S. 220, 272 (2005) (Stevens’s opinion was joined
by Justices Souter and Scalia).

149.  See Sentencing Commission Braces for Ruling, supra note 138, at 132,
150. Id
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current system was working and that sentences were being imposed in
accordance with the statutory purposes of sentencing.15!

Among those from the judiciary to testify was Chief United States
District Judge Lawrence Piersol, from South Dakota, who appeared in
that capacity as well as the President of the Federal Judges Association.
Judge Piersol stated, “I believe that Booker provides a nearly perfect
sentencing system.”'52  Accordingly, Judge Piersol discouraged the
Commission from adopting the Topless Guideline Plan, or “Bowman
fix”153 as he referred to it, believing it was unconstitutional.’>* United
States District Court Judge Richard Kopf urged “Congress and the
Commission [to] go slow and see what happens,” opining that, “[i]f
most district judges exercise the restraint that I predict they will, and
circuit judges use Guidelines-sensitive standards for the defiant, Booker
will turn out to be, in the words of one famous federal prisoner, ‘a good
thing.’ 155

Representatives from different advocacy groups also testified,
presenting differing views as to what action the Sentencing Commission
should take. Mary Price, from Families Against Mandatory Minimums,
stated:

The Blakely and Booker opinions launched what you recently described
as a national conversation about sentencing. Your voice must figure
prominently in that discussion. This is not a time to tinker around the
edges of reform or rush to adopt measures designed to just meet, or
worse, avoid, constitutional requirements. . . . We ask you to think big
and reach back to foundation principles of justice.l>6

Collene Campbell, from the organization Memory of Victims Every-
where, urged the Commission to “make certain that fair and reasona-
ble, but realistic and tough, sentencing guidelines are in place and

151.  The United States Sentencing Commission has provided links to transcripts from
these hearings as well as links to the written prepared testimony of many of the hearings’
participants. These are available at http://www.ussc.gov/hearings/.

152.  Chief Judge Lawrence Piersol, Prepared Testimony before the United States Sen-
tencing Commission (Feb. 15, 2005), http://www.ussc.gov/hearings/02_15_05/Piersol_testi-
mony.pdf.

153.  As an interesting aside, Professor Bowman has since abandoned his position on
the Topless Guidelines Plan, although it continues to be championed by former Associate
Deputy Attorney General Daniel Collins. See, U.S.S.C. Hearings Continue . . . , Sentencing
Law and Policy Blog, http://sentencing.typepad.com/sentencing _law_and_policy/legislative
reactions_to_booker_and_blakely/index.html (Feb. 16, 2005, 8:59 EST).

154.  Piersol, supra note 152.

155.  Judge Richard G. Kopf, Prepared Testimony before the United States Sentencing
Commission (Feb. 15, 2005), http://www.ussc.gov/hearings/02_15_05/Kopf_testimony.pdf.

156. Mary Price, Prepared Testimony to the United States Sentencing Commission
(Feb. 15, 2005), http://www.ussc.gov/hearings/02_15_05/price_testimony.pdf.
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followed.” Ms. Campbell asked that “[the] Commission . . . build into
its sentencing policies and procedures a requirement that Judges are
obligated to give the victim a right to be heard . . . prior to making any
sentencing decisions.”!57

Professor Douglas Berman, an avid follower of and commentator
on the Blakely and Booker/Fanfan impact on federal sentencing,'8 also
testified, noting that the Booker decision and the “remarkable remedy”
devised therein, presented the Commission with an opportunity to “fo-
cus upon ‘first principles,” and yet to do so while still drawing upon the
collected wisdom of the last two decades of federal sentencing re-
form.”159 His comments suggested that the Commission focus on three
categories of principles—institutional principles, substantive principles,
and procedural principles.’6® All of these comments suggest that the
Commission and Congress will act to change the system put in place by
Booker/Fanfan. Although many of the comments indicate a preference
for change consistent with the spirit of Booker/Fanfan, they all seem to
desire some action by the Commission nonetheless.

Testimony from the defense bar, in contrast, suggested that the
current system may strike the perfect balance, advocating only pa-
tience, data collection, and analysis by the Commission. Specifically,
the Commission heard from Jon Sands, Chair of the Federal Defender
Guideline Committee and Federal Public Defender for the District of
Arizona. Mr. Sands stated that “[i]t is important not to forget that
Booker is the latest in a series of Supreme Court decisions that have
given greater protection to the constitutional rights of criminal defend-
ants in sentencing. With that in mind, Booker presents an opportunity
for the Commission to make sentencing more fair and rational.”'61 Ac-
cordingly, Mr. Sands and the Federal Defender Guideline Committee
joined others

in urging the Commission to study and analyze sentencing information
over the next year to see if any change is required, and if so, what kind.
Meanwhile, no legislative change is warranted. The system is apparently

157. Honorable Collene (Thompson) Campbell, Prepared Testimony to the United
States Sentencing Commission (Feb. 15, 2005), http://www.ussc.gov/hearings/02_15_05/camp-
bell-testim.pdf.

158. Sentencing Law & Policy Blog, supra note 153.

159.  Professor Douglas A. Berman, Prepared Testimony before the United States Sen-
tencing Commission (Feb. 15, 2005), http://www.ussc.gov/hearings/02_15_05/Berman_testi-
mony %20(2-15).pdf.

160. Id.

161.  Jon Sands, Prepared Testimony before the United States Sentencing Commission
(Feb. 16, 2005), http://www.ussc.gov/hearings/02_15_05/Sands_testimony.pdf.
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working, sentences are being imposed in accordance with the statutory
purposes of sentencing, and the broader goals of the Sentencing Reform
Act are being met.16?

The path taken by the Sentencing Commission in response to this
feedback remains to be seen. Because the Supreme Court appears to
have fashioned a workable remedy, the Sentencing Commission has a
window of opportunity to decline immediate action, collect and analyze
information about actual sentences and consider its many options and
the various proposals presented by the experts. Furthermore, if Con-
gress will abide the interim solution, the Sentencing Commission is in a
unique position to further consider many of the findings of its Fifteen
Year Study as well as criticisms of the system, as detailed supra, in or-
der to substantially correct problems within the federal sentencing sys-
tem. Perhaps exhibiting signs of patience, recently, the Sentencing
Commission posted its proposed priorities for the coming year, which
included the “continuation of its work . . . on appropriate responses to
United States v. Booker, including any appropriate guideline
changes.”'%* In accordance with its statutory authority, the Sentencing
Commission is seeking public comment on these policy issues.164

B. Congressional Reaction

The real question is whether Congress will be patient in giving the
Sentencing Commission enough time to gather the necessary data and
possibly suggest or implement necessary changes. Recent legislative
actions continue a long trend of Congressional limitations on judicial
discretion, indicating strong feelings among Congressional members re-
garding the path of federal sentencing. In 2003, Congress passed a new
sentencing law that further limited a judge’s ability to deviate from the
Guidelines in imposing sentences. This law, known as the “PROTECT
Act,” sends the signal that “judges who exercise sentencing leniency do
so at their peril,” requiring that judges’ sentencing decisions be re-
ported individually to Congress and be afforded little to no deference
on appeal.'¢> To add insult to injury, the law also curtailed judicial rep-
resentation on the federal Sentencing Commission, limiting the number

162. Id.

163.  See United States Sentencing Commission, Federal Register Notice of Proposed
Priorities and Request for Public Comment, http://www.ussc.gov/FEDREG/fedr0605.htm.

164. Id

165.  See Gerald Walpin & Alan Vinegrad, Lering Judges Judge, N.Y. Sun, Oct. 27,
2003, at 9; Prosecutorial Remedies and Other Tools to End the Exploitation of Children
Today Act of 2003 (“PROTECT Act”), Pub. L. No. 108-21.
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of jurists who can serve to three.'66 Although the Department of Jus-
tice was a strong proponent of the PROTECT Act, the Department of
Justice has met with vociferous opposition from other quarters of the
legal community. In any event, Congress’ passage of the PROTECT
Act provides tremendous insight into the frame of mind with which it
approaches issues regarding the federal sentencing system.

On February 10, 2005, the House Judiciary Committee’s Subcom-
mittee on Crime, Terrorism and Homeland Security held hearings on
the implications of Booker/Fanfan decisions for the Federal Sentencing
Guidelines. During the hearings, much of the testimony recommended
that Congress proceed slowly with respect to federal sentencing policy,
in order to allow the Sentencing Commission to gather sufficient data
and determine how effectively the new system is working.'6” Judge Ri-
cardo Hinosjosa, Chairman on the US Sentencing Commission, testi-
fied about the impact of Booker/Fanfan. He reported that as of
February 4, 2005, the Sentencing Commission had received and ana-
lyzed sentencing documents in 733 cases since Booker/Fanfan, and
found that judges had followed the guidelines 90.9% of the time. Only
7.8% of the cases were sentenced below the guidelines and 1.3% were
sentenced above.!68

166. Id.

167.  See, e.g., Frank O. Bowman, III, Prepared Testimony before the Subcommittee on
Crime, Terrorism, and Homeland Security, Committee on the Judiciary, United States
House of Representatives (Feb. 10, 2005), http:/judiciary.house.gov/media/pdfs/Bowman
021005.pdf (“In short, we don’t yet know what the post-Booker sentencing regime will look
like. At a minimum, Congress should abstain from legislative intervention long enough for
the courts to clarify what Booker means in practice. If Congress is to legislate, it should have
a clear understanding of the situation it is setting out to correct.” Source is stating that the
post-Booker system may be preferable to the uncertainties of legislating a new sentencing
system.); see also, American Bar Association, Criminal Justice Section, Report to the House
of Delegates, http://www.abanet.org/crimjust/policy/my05301.pdf (urging Congress to allow
the new advisory system to remain in place for at least one year; “This Report emphasizes
that (1) there is no reason to anticipate wide divergence from the guidelines due to the
Feeney Amendment’s reporting requirements, appellate review of sentences outside guide-
line ranges, and the high rate of compliance in other jurisdictions with advisory guidelines;
(2) the Feeney Amendment will ensure ready access to the critical data needed to evaluate
compliance with the guidelines; and (3) there are no obviously better solutions in the near
term, and cases sentenced in the near term will likely be governed by advisory guidelines in
any event due to the Ex Post Facto Clause.”); Letter to Judiciary Committee of United
States Senate and Judiciary Committee of United States House of Representatives (Jan. 12,
2005), http://www.sentencingproject.org/pdfs/sent-reform-letter.pdf (letter signed by fifty di-
verse organizations urging Congress to proceed slowly with respect to legislative changes to
federal sentencing policy).

168.  Judge Ricardo H. Hinojosa, Prepared Testimony before the Subcomm. on Crime,
Terrorism, and Homeland Security, Committee on the Judiciary, United States House of
Representatives (Feb. 10, 2005), http://www.ussc.gov/Blakely/bookertestimony.pdf.



340 THE FEDERAL COURTS LAW REVIEW [Vol. 1

Kirby Behre, a former federal prosecutor and coauthor of the
book Federal Sentencing for Business Crimes, stated that, although the
data collected is from a relatively brief period of time, “‘it seems that
while judges have been given the discretion to deviate from the sen-
tencing guidelines, they are not doing so in the vast majority of
cases.” ”1%® The reasons for this are unknown, although Behre believes
it could indicate that judges believe the Guidelines sentences to be fair
or that many judges know no other system for computing sentences and
“have been under constant, sometimes blatant, pressure by Congress to
strictly follow the guidelines” causing them to act slowly with their new-
found discretion.’” Finally, Behre opines that “‘[i]Jt might be a paper
victory to have your case remanded, but it’s going to be a huge uphill
battle to get your sentence changed.’”17!

Despite the overwhelming call for caution from Congress, there
are those who believe Congress should act promptly with respect to the
reinstatement of a formal sentencing system.'”?2 Indeed, in the April
2005 version of a drug sentencing bill introduced in the House, entitled
“Defending America’s Most Vulnerable: Safe Access to Drug Treat-
ment and Child Protection Act of 2005,” an unrelated “Booker fix” was
added.!” The substance of this fix forbids consideration by sentencing
judges of dozens of potentially mitigating factors as a basis for sentenc-
ing below the applicable guideline range and imposes procedural re-
strictions on any possible remaining grounds for downward
departure.174

169.  Kris Axtman, Cases Test New Flexibility of Sentencing Guidelines, CHRISTIAN ScI.
Monitor (Boston), Feb. 18, 2005, at 3 (setting forth Behre’s comments).
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172.  See Daniel P. Collins, Prepared Testimony before the Subcommittee on Crime,
Terrorism, and Homeland Security, Committee on the Judiciary, United States House of
Representatives (Feb. 10, 2005), http://judiciary.house.gov/media/p000d{s/Collins021005.pdf
(“[1]t is my strong recommendation that the Congress act—and act promptly—to rebuild the
federal sentencing system so that it can function most nearly as it did before Booker. If
federal sentencing policy wasn’t broke before Booker, don’t fix it into something entirely
different. The invalidation of the Guidelines in Booker does not call into question any of the
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pher A. Wray, supra note 130 (speaking on behalf of Department of Justice, “We are confi-
dent that Congress will act in the near term to ensure that federal sentencing policy
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Support for such a system has been voiced by Attorney General,
Alberto Gonzalez, who, until recently, had been silent on the issue of
Booker/Fanfan’s impact on federal sentencing.!’”> Stepping into the
Booker fray in a June 21, 2005 speech, Gonzalez advocated a system
much like the one proposed by the House in HR 1528. He opposed the
current system, stating that the “advisory guidelines system we cur-
rently have can and must be improved.” Stating his preference for “the
construction of a minimum guideline system,” Gonzalez explained that
under this system a sentencing court would be bound by the guidelines
minimum while guidelines maximums would remain advisory.!7¢

~ Notwithstanding support from the Department of Justice for the
Booker fix contained in the House bill, there are indications that the
Senate is not in agreement with the need for quick legislative action.!””
. Furthermore, the proposed fix has received opposition from the Sen-
tencing Commission, the judiciary and former prosecutors.!’® In its let-
ter to the House Subcommittee, the Chair of the Criminal Law

175.  See Eric Lichtblau, Gonzalez Lays Out His Priorities at Justice Department, N.Y.
TiMEs, Mar. 1, 2005, at Al4; Attorney General Alberto Gonzalez, Prepared Remarks to
Hoover Institution Board of Overseers Conference (Feb. 28, 2005), http://www.usdoj.gov/ag/
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ics, WasH. Posr, Feb. 2, 2003, at A02 (calling Booker/Fanfan “a retreat from justice that may
put the public’s safety in jeopardy”).
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ism, and Homeland Sec. (Apr. 11, 2005), http://sentencing.typepad.com/sentencing_law_and
_policy/files/bowman_judiciary_letter_41105_on_booker_fix.doc (“It had been my under-
standing that many, perhaps most, members of this Subcommittee were of the view that a
legislative response to Booker should await data on the operation of the advisory system and
should be the product of careful development and wide consultation. Section 12 of the pre-
sent Bill does not meet these criteria. It is premature, poorly conceptualized, and impre-
cisely drafted.”); Letter from United States Sentencing Comm’n to House Subcomm. on
Crime, Terrorism, and Homeland Sec., (Apr. 19, 2005), http://www.ussc.gov/HR1528.pdf;
Still More Voices Speaking Out Against the Brewing Booker Fix, Sentencing Law and Policy
Blog, http://sentencing.typepad.com/sentencing_law_and_policy/2005/04/still_more_voic.
html (Apr. 22, 2005 13:57 EST) (containing downloads of letters from Chamber of Com-
merce and other industry groups, as well as former prosecutors); The Judges Speak Out
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Committee of the US Judicial Conference noted that the Committee, in
conjunction with the Federal Judicial Center and the Sentencing Com-
mission, is sponsoring a National Sentencing Policy Institute in Wash-
ington, D.C. on July 11-13, 2005, the purpose of which is to bring
together judges, congressional staff, officials from the Department of
Justice, Committee members and the Sentencing Commission to discuss
potential policy and practical issues arising from the Booker decision
and provide feedback on these issues. The letter expressed its hope that
the House and Senate Judiciary Committees would attend and actively
participate in the institute, thereby avoiding immediate and uninformed
action.!”?

Indeed, the lack of deviation by sentencing judges thus far ulti-
mately may serve to calm any fears Congress may have about the fall-
out from Booker/Fanfan, giving the Sentencing Commission additional
time to gather data and the courts additional time to resolve outstand-
ing issues. Certainly, Congress is aware of the fact that any legislation
requiring that the Guidelines be given a certain amount of weight by
sentencing judges may be perceived as a return to per se mandatory
sentencing systems and run the risk of being found in contravention of
Booker/Fanfan.

C. A Real World Application

In Houston, Texas last year, Jamie Olis was sentenced to twenty-
four years, the longest sentence in the history of federal securities fraud
cases, for his role in a natural-gas trading scheme. Despite the fact that
he was eligible for a relatively light sentence of six months in prison,
the district judge was required by the Guidelines to take into account
the amount of shareholder losses, valued at approximately $100 million.
Mr. Olis was not the chief executive officer of Dynegy, Inc., the natu-
ral-gas company for which he worked. Rather, he was a midlevel exec-
utive, who declined a plea agreement to take his chances at trial.!80

Unlike other defendants in high-profile securities fraud cases, such
as Enron,'8! Mr. Olis never rose above the position of vice president
for finance and did not amass a fortune from his scheme. Furthermore,

179.  See The Judges Speak Out Against HR 1528, Sentencing Law and Policy Blog,
http://sentencing.typepad.com/sentencing_law_and_policy/Files/judicial_conf_letter_on_hr_
1528.pdf (Apr. 26, 2005 13:51 EST).
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Mr. Olis’s ex-boss, Gene Foster, struck a deal with the government re-
quiring his cooperation against Mr. Olis in return for a maximum sen-
tence of five years.'®2 As a result of the Supreme Court’s decision in
Booker/Fanfan, the Fifth Circuit currently is considering whether Mr.
Olis’s case should be remanded for resentencing. This case symbolizes
what many in the legal community see as “one of the worst examples of
the restrictions placed on federal judges by the now-defunct sentencing
guidelines.”'® Moreover, this case seems a perfect opportunity for a
sentencing court to sentence below the recommended, advisory Guide-
line range. Such a sentence would recognize Olis’s minimal role in the
company and lack of criminal history, as well as the fact that Olis
should not be held accountable for the entire shareholder loss, espe-
cially given the precarious state of the energy industry at the time and
the difficulty in measuring shareholder loss. The question remains,
however, whether the sentencing judge will take this opportunity. In-
deed, this uncertainty hearkens back to the days when the discretion of
individual judges determined criminal sentences, something abhorred
by Congress.

VII. CoNcLUSION

In many ways, the post-Booker/Fanfan world of sentencing is the
best of both worlds—a more perfect system. While sentencing courts
have regained some of the discretion lost to the Guidelines, this discre-
tion is not unfettered or without checks. While many of the positive
aspects of pre-Guideline sentencing will return, the wild disparities, in-
consistencies, and other problems of that era will be avoided because
the Guidelines and the principles therein continue to play a pivotal role
in sentencing, guiding judicial action. Although recent data suggests
that sentences might not change dramatically, the dynamics of the sys-
tem have changed in significant and meaningful ways.

First, judges, who for seventeen years have been focused on the
offense and other relevant conduct, will now have the opportunity to
focus on the individual defendant, an opportunity many district court
judges will relish. Unlike the regime in place before 1987, however,
Congress and the Sentencing Commission will be carefully monitoring
district courts and collecting sentencing data. This careful scrutiny, in

Posting of Tom Kirkendall, to Houston’s Clear Thinkers, The Sad Case of Jamie Olis, http://
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combination with the Supreme Court’s requirement that the Guidelines
be thoughtfully and meaningfully “considered,” likely will prevent the
disparities of indeterminate sentencing. This likelihood could prevent
Congress or the Sentencing Commission from instituting new changes
to the system.

Second, defense attorneys, who have been hemmed in by the
Guidelines, will be able to expand their arguments on behalf of their
clients to address the defendant as an individual beyond the offense
conduct. However, they too will be required to address Guideline con-
siderations and the factors set forth therein. Third, while prosecutors
have been stripped of some of the discretion afforded them under the
Guidelines, they still have a significant role to play in sentencing, unlike
the passive role taken in the pre-Guidelines days. Indeed, the govern-
ment has embraced this role and, pursuant to the Comey Memo, will
continue to advocate for the policies and sentencing ranges they believe
appropriate under the Guidelines.

Finally, unlike the days of indeterminate sentencing when appel-
late courts virtually were without power to overturn a sentencing
court’s ruling, the post-Booker/Fanfan world of sentencing provides for
substantive appellate review of sentences. Moreover, the “reasonable-
ness” standard may be tested by either the defendant or the
government.

There is no doubt, that the Supreme Court’s decision in Booker/
Fanfan caused quite a stir in the federal criminal justice system. Almost
two decades of practice under the federal Sentencing Guidelines has
been questioned. Lessons learned from the mistakes of both the inde-
terminate sentencing system and the determinate sentencing system fi-
nally seem to have led to a happy medium. Let’s hope that Congress
gives this new system sufficient time so that new lessons might be
learned.



