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of jurists who can serve to three.'66 Although the Department of Jus-
tice was a strong proponent of the PROTECT Act, the Department of
Justice has met with vociferous opposition from other quarters of the
legal community. In any event, Congress’ passage of the PROTECT
Act provides tremendous insight into the frame of mind with which it
approaches issues regarding the federal sentencing system.

On February 10, 2005, the House Judiciary Committee’s Subcom-
mittee on Crime, Terrorism and Homeland Security held hearings on
the implications of Booker/Fanfan decisions for the Federal Sentencing
Guidelines. During the hearings, much of the testimony recommended
that Congress proceed slowly with respect to federal sentencing policy,
in order to allow the Sentencing Commission to gather sufficient data
and determine how effectively the new system is working.'6” Judge Ri-
cardo Hinosjosa, Chairman on the US Sentencing Commission, testi-
fied about the impact of Booker/Fanfan. He reported that as of
February 4, 2005, the Sentencing Commission had received and ana-
lyzed sentencing documents in 733 cases since Booker/Fanfan, and
found that judges had followed the guidelines 90.9% of the time. Only
7.8% of the cases were sentenced below the guidelines and 1.3% were
sentenced above.!68

166. Id.

167.  See, e.g., Frank O. Bowman, III, Prepared Testimony before the Subcommittee on
Crime, Terrorism, and Homeland Security, Committee on the Judiciary, United States
House of Representatives (Feb. 10, 2005), http:/judiciary.house.gov/media/pdfs/Bowman
021005.pdf (“In short, we don’t yet know what the post-Booker sentencing regime will look
like. At a minimum, Congress should abstain from legislative intervention long enough for
the courts to clarify what Booker means in practice. If Congress is to legislate, it should have
a clear understanding of the situation it is setting out to correct.” Source is stating that the
post-Booker system may be preferable to the uncertainties of legislating a new sentencing
system.); see also, American Bar Association, Criminal Justice Section, Report to the House
of Delegates, http://www.abanet.org/crimjust/policy/my05301.pdf (urging Congress to allow
the new advisory system to remain in place for at least one year; “This Report emphasizes
that (1) there is no reason to anticipate wide divergence from the guidelines due to the
Feeney Amendment’s reporting requirements, appellate review of sentences outside guide-
line ranges, and the high rate of compliance in other jurisdictions with advisory guidelines;
(2) the Feeney Amendment will ensure ready access to the critical data needed to evaluate
compliance with the guidelines; and (3) there are no obviously better solutions in the near
term, and cases sentenced in the near term will likely be governed by advisory guidelines in
any event due to the Ex Post Facto Clause.”); Letter to Judiciary Committee of United
States Senate and Judiciary Committee of United States House of Representatives (Jan. 12,
2005), http://www.sentencingproject.org/pdfs/sent-reform-letter.pdf (letter signed by fifty di-
verse organizations urging Congress to proceed slowly with respect to legislative changes to
federal sentencing policy).

168.  Judge Ricardo H. Hinojosa, Prepared Testimony before the Subcomm. on Crime,
Terrorism, and Homeland Security, Committee on the Judiciary, United States House of
Representatives (Feb. 10, 2005), http://www.ussc.gov/Blakely/bookertestimony.pdf.
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Kirby Behre, a former federal prosecutor and coauthor of the
book Federal Sentencing for Business Crimes, stated that, although the
data collected is from a relatively brief period of time, “‘it seems that
while judges have been given the discretion to deviate from the sen-
tencing guidelines, they are not doing so in the vast majority of
cases.” ”1%® The reasons for this are unknown, although Behre believes
it could indicate that judges believe the Guidelines sentences to be fair
or that many judges know no other system for computing sentences and
“have been under constant, sometimes blatant, pressure by Congress to
strictly follow the guidelines” causing them to act slowly with their new-
found discretion.’” Finally, Behre opines that “‘[i]Jt might be a paper
victory to have your case remanded, but it’s going to be a huge uphill
battle to get your sentence changed.’”17!

Despite the overwhelming call for caution from Congress, there
are those who believe Congress should act promptly with respect to the
reinstatement of a formal sentencing system.'”?2 Indeed, in the April
2005 version of a drug sentencing bill introduced in the House, entitled
“Defending America’s Most Vulnerable: Safe Access to Drug Treat-
ment and Child Protection Act of 2005,” an unrelated “Booker fix” was
added.!” The substance of this fix forbids consideration by sentencing
judges of dozens of potentially mitigating factors as a basis for sentenc-
ing below the applicable guideline range and imposes procedural re-
strictions on any possible remaining grounds for downward
departure.174

169.  Kris Axtman, Cases Test New Flexibility of Sentencing Guidelines, CHRISTIAN ScI.
Monitor (Boston), Feb. 18, 2005, at 3 (setting forth Behre’s comments).

170. Id

171. Id.

172.  See Daniel P. Collins, Prepared Testimony before the Subcommittee on Crime,
Terrorism, and Homeland Security, Committee on the Judiciary, United States House of
Representatives (Feb. 10, 2005), http://judiciary.house.gov/media/p000d{s/Collins021005.pdf
(“[1]t is my strong recommendation that the Congress act—and act promptly—to rebuild the
federal sentencing system so that it can function most nearly as it did before Booker. If
federal sentencing policy wasn’t broke before Booker, don’t fix it into something entirely
different. The invalidation of the Guidelines in Booker does not call into question any of the
ultimate values or objectives of federal sentencing policy; it simply found fault with the
mechanisms by which those values were achieved in certain cases.”); Testimony of Christo-
pher A. Wray, supra note 130 (speaking on behalf of Department of Justice, “We are confi-
dent that Congress will act in the near term to ensure that federal sentencing policy
continues to play its vital role in bringing justice to the communities of this country.”).

173. H.R. 1528, 109th Cong. (2005), available ar http://thomas.loc.gov/cgi-bin/query/z?
c109:H.R.1528..

174.  See Details Concerning the Brewing Booker Fix, Sentencing Law and Policy Blog,
http://sentencing . typepad .com/sentencing _law_and_policy/2005/04/details_concern.html
(Apr. 12, 2005 00:54 EST).
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Support for such a system has been voiced by Attorney General,
Alberto Gonzalez, who, until recently, had been silent on the issue of
Booker/Fanfan’s impact on federal sentencing.!’”> Stepping into the
Booker fray in a June 21, 2005 speech, Gonzalez advocated a system
much like the one proposed by the House in HR 1528. He opposed the
current system, stating that the “advisory guidelines system we cur-
rently have can and must be improved.” Stating his preference for “the
construction of a minimum guideline system,” Gonzalez explained that
under this system a sentencing court would be bound by the guidelines
minimum while guidelines maximums would remain advisory.!7¢

~ Notwithstanding support from the Department of Justice for the
Booker fix contained in the House bill, there are indications that the
Senate is not in agreement with the need for quick legislative action.!””
. Furthermore, the proposed fix has received opposition from the Sen-
tencing Commission, the judiciary and former prosecutors.!’® In its let-
ter to the House Subcommittee, the Chair of the Criminal Law

175.  See Eric Lichtblau, Gonzalez Lays Out His Priorities at Justice Department, N.Y.
TiMEs, Mar. 1, 2005, at Al4; Attorney General Alberto Gonzalez, Prepared Remarks to
Hoover Institution Board of Overseers Conference (Feb. 28, 2005), http://www.usdoj.gov/ag/
speeches/2005/02282005-agremarkshov.htm (full text of speech). Gonzalez’s initial silence
was contrary to the position taken by former Attorney General John Ashcroft, who criti-
cized the Booker/Fanfan ruling and said Congress, in response, “should reinstitute tough
sentences and certain justice for criminals.” See Dan Eggen, Ashcroft Defends Tough Polit-
ics, WasH. Posr, Feb. 2, 2003, at A02 (calling Booker/Fanfan “a retreat from justice that may
put the public’s safety in jeopardy”).

176. See Eric Lichtblau, Gonzalez is Seeking to Stem Light Sentences, N.Y. TIMEs,
June 22, 2005, at A15; download of Gonzalez's speech available at http://www.usdoj.gov/ag/
speeches/2005/06212005victimsofcrime.htm.

177.  See Gary Fields, Proposed Bill Aims to Tighten Sentencing Rules, WaLL ST. ],
Apr. 12,2005, at A2 (stating that “[a] Senate Republican Judiciary Committee staff member
said the staff members weren’t consulted about the House bill and had no companion propo-
sal in the works.”).

178. See Letter from Professor Frank Bowman to House Subcomm. on Crime, Terror-
ism, and Homeland Sec. (Apr. 11, 2005), http://sentencing.typepad.com/sentencing_law_and
_policy/files/bowman_judiciary_letter_41105_on_booker_fix.doc (“It had been my under-
standing that many, perhaps most, members of this Subcommittee were of the view that a
legislative response to Booker should await data on the operation of the advisory system and
should be the product of careful development and wide consultation. Section 12 of the pre-
sent Bill does not meet these criteria. It is premature, poorly conceptualized, and impre-
cisely drafted.”); Letter from United States Sentencing Comm’n to House Subcomm. on
Crime, Terrorism, and Homeland Sec., (Apr. 19, 2005), http://www.ussc.gov/HR1528.pdf;
Still More Voices Speaking Out Against the Brewing Booker Fix, Sentencing Law and Policy
Blog, http://sentencing.typepad.com/sentencing_law_and_policy/2005/04/still_more_voic.
html (Apr. 22, 2005 13:57 EST) (containing downloads of letters from Chamber of Com-
merce and other industry groups, as well as former prosecutors); The Judges Speak Out
Against HR 1528, Sentencing Law and Policy Blog, http://sentencing.typepad.com/sentenc-
ing_law_and_policy/2005/04/the_judges_spea.html (Apr. 26, 2005 13:51 EST) (containing
downloads of letter from judiciary members).
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Committee of the US Judicial Conference noted that the Committee, in
conjunction with the Federal Judicial Center and the Sentencing Com-
mission, is sponsoring a National Sentencing Policy Institute in Wash-
ington, D.C. on July 11-13, 2005, the purpose of which is to bring
together judges, congressional staff, officials from the Department of
Justice, Committee members and the Sentencing Commission to discuss
potential policy and practical issues arising from the Booker decision
and provide feedback on these issues. The letter expressed its hope that
the House and Senate Judiciary Committees would attend and actively
participate in the institute, thereby avoiding immediate and uninformed
action.!”?

Indeed, the lack of deviation by sentencing judges thus far ulti-
mately may serve to calm any fears Congress may have about the fall-
out from Booker/Fanfan, giving the Sentencing Commission additional
time to gather data and the courts additional time to resolve outstand-
ing issues. Certainly, Congress is aware of the fact that any legislation
requiring that the Guidelines be given a certain amount of weight by
sentencing judges may be perceived as a return to per se mandatory
sentencing systems and run the risk of being found in contravention of
Booker/Fanfan.

C. A Real World Application

In Houston, Texas last year, Jamie Olis was sentenced to twenty-
four years, the longest sentence in the history of federal securities fraud
cases, for his role in a natural-gas trading scheme. Despite the fact that
he was eligible for a relatively light sentence of six months in prison,
the district judge was required by the Guidelines to take into account
the amount of shareholder losses, valued at approximately $100 million.
Mr. Olis was not the chief executive officer of Dynegy, Inc., the natu-
ral-gas company for which he worked. Rather, he was a midlevel exec-
utive, who declined a plea agreement to take his chances at trial.!80

Unlike other defendants in high-profile securities fraud cases, such
as Enron,'8! Mr. Olis never rose above the position of vice president
for finance and did not amass a fortune from his scheme. Furthermore,

179.  See The Judges Speak Out Against HR 1528, Sentencing Law and Policy Blog,
http://sentencing.typepad.com/sentencing_law_and_policy/Files/judicial_conf_letter_on_hr_
1528.pdf (Apr. 26, 2005 13:51 EST).

180. Simon Romero, Stiff Sentence is Possibility for a Name Not So Known, N.Y.
TimMEs, Mar. 24, 2004, at C1.

181. By comparison, Jeffrey Skilling, former CEO of Enron, paid his lawyers $23 mil-
lion before a federal judge froze approximately $55 million of his assets in early-2004. See
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Mr. Olis’s ex-boss, Gene Foster, struck a deal with the government re-
quiring his cooperation against Mr. Olis in return for a maximum sen-
tence of five years.'®2 As a result of the Supreme Court’s decision in
Booker/Fanfan, the Fifth Circuit currently is considering whether Mr.
Olis’s case should be remanded for resentencing. This case symbolizes
what many in the legal community see as “one of the worst examples of
the restrictions placed on federal judges by the now-defunct sentencing
guidelines.”'® Moreover, this case seems a perfect opportunity for a
sentencing court to sentence below the recommended, advisory Guide-
line range. Such a sentence would recognize Olis’s minimal role in the
company and lack of criminal history, as well as the fact that Olis
should not be held accountable for the entire shareholder loss, espe-
cially given the precarious state of the energy industry at the time and
the difficulty in measuring shareholder loss. The question remains,
however, whether the sentencing judge will take this opportunity. In-
deed, this uncertainty hearkens back to the days when the discretion of
individual judges determined criminal sentences, something abhorred
by Congress.

VII. CoNcLUSION

In many ways, the post-Booker/Fanfan world of sentencing is the
best of both worlds—a more perfect system. While sentencing courts
have regained some of the discretion lost to the Guidelines, this discre-
tion is not unfettered or without checks. While many of the positive
aspects of pre-Guideline sentencing will return, the wild disparities, in-
consistencies, and other problems of that era will be avoided because
the Guidelines and the principles therein continue to play a pivotal role
in sentencing, guiding judicial action. Although recent data suggests
that sentences might not change dramatically, the dynamics of the sys-
tem have changed in significant and meaningful ways.

First, judges, who for seventeen years have been focused on the
offense and other relevant conduct, will now have the opportunity to
focus on the individual defendant, an opportunity many district court
judges will relish. Unlike the regime in place before 1987, however,
Congress and the Sentencing Commission will be carefully monitoring
district courts and collecting sentencing data. This careful scrutiny, in

Posting of Tom Kirkendall, to Houston’s Clear Thinkers, The Sad Case of Jamie Olis, http://
blog.kir.com/archives/000364.asp (Mar. 24, 2004 04:36 CST).

182. ld

183.  See Kris Axtman, supra note 169, at 3.
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combination with the Supreme Court’s requirement that the Guidelines
be thoughtfully and meaningfully “considered,” likely will prevent the
disparities of indeterminate sentencing. This likelihood could prevent
Congress or the Sentencing Commission from instituting new changes
to the system.

Second, defense attorneys, who have been hemmed in by the
Guidelines, will be able to expand their arguments on behalf of their
clients to address the defendant as an individual beyond the offense
conduct. However, they too will be required to address Guideline con-
siderations and the factors set forth therein. Third, while prosecutors
have been stripped of some of the discretion afforded them under the
Guidelines, they still have a significant role to play in sentencing, unlike
the passive role taken in the pre-Guidelines days. Indeed, the govern-
ment has embraced this role and, pursuant to the Comey Memo, will
continue to advocate for the policies and sentencing ranges they believe
appropriate under the Guidelines.

Finally, unlike the days of indeterminate sentencing when appel-
late courts virtually were without power to overturn a sentencing
court’s ruling, the post-Booker/Fanfan world of sentencing provides for
substantive appellate review of sentences. Moreover, the “reasonable-
ness” standard may be tested by either the defendant or the
government.

There is no doubt, that the Supreme Court’s decision in Booker/
Fanfan caused quite a stir in the federal criminal justice system. Almost
two decades of practice under the federal Sentencing Guidelines has
been questioned. Lessons learned from the mistakes of both the inde-
terminate sentencing system and the determinate sentencing system fi-
nally seem to have led to a happy medium. Let’s hope that Congress
gives this new system sufficient time so that new lessons might be
learned.



