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“A jury consists of twelve persons chosen to decide who has the better
lawyer.”
- Robert Frost

I. Tae NUMBERS

As observed by Judge Young,! the number of federal civil jury trials?
showed a remarkable decline of more than one-fourth in the decade
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lished and accepted in the field of economics, tells us that bearing risk
is work, just like any other, and is compensated as such. We assume
this has not been central to much previous legal analysis because the
relevant economic literature is fairly recent, and the factors involved
are not explicit costs in classic economic theory.

All legal professionals have been exposed to the concept of bear-
ing risk as work, although they may not be aware of it. It is common
knowledge that plaintiffs’ lawyers seek to maximize fees, taking advan-
tage of the so-called “American rule” that tolerates contingency pay-
ments that are often quite large. Their size is justified (and accepted by
even those who stand in moral opposition to what they do) because
these lawyers are not guaranteed payment in every case. But that is
only half the story; the key here is that their higher fees are justified not
only with regard to individual cases, but over their entire careers be-
cause, aside from being lawyers, they are also in the business of being
small banks that finance litigation. They are entitled to a sort of inter-
est payment that defense attorneys do not charge, because the latter do
not carry risk.

Once assessed, risk can be divided into two kinds, “systemic” and
“idiosyncratic.” These categories of risk can be applied to the judicial
system if we consider the payoff from a case—whether it be an award
or the avoidance thereof—as a sort of legal “security.”

The behavior of the securities market has been the subject of con-
siderable study. In that market, idiosyncratic risk describes uncertain-
ties associated with a particular security. In law, idiosyncratic risk
would be the unknowns of an individual case, such as a client’s informa-
tion not divulged to counsel or uncertainty of outcome. (Indeed, a cer-
tain amount of risk is necessary to have a live case or controversy, the
risk being uncertainty about the applicable law or the facts.) In theory,
idiosyncratic risk can be minimized by diversification. For example, a
plaintiff’s lawyer who takes, on a contingency basis, a large number of
cases might typically charge a smaller percentage than another plain-
tiff’s lawyer who only pursues a small number of large cases. A useful
analogy would be to compare a bank with a large volume of small loans
to a venture capital firm that has a small number of very large loans.

In contrast, systemic risk applies to variables that affect multiple
securities and those securities’ collective response. Having factored out
idiosyncratic risk, evaluating systemic risk allows careful investors to
choose precisely the amount of risk they wish to bear and, accordingly,
the compensation they wish to receive. Investing is again illustrative, as
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in the simple case of bonds versus stocks. An investor with a long-time
horizon would choose a diversified portfolio of stocks, which are far
riskier in the short-term but bring higher reward in the long-term.
Nearing retirement, the investor would move her money into bonds,
giving up remuneration, but lowering her risk. This phenomenon is re-
flected in the practice of law; it is generally true that those who practice
in the less predictable areas of the law (such as plaintiffs’ tort work) ask
an accordingly higher compensation, usually in the form of a contin-
gency fee that can run into the millions, as opposed to an hourly fee or
“value billing.” But, salient legal risk depends not only on the merits or
circumstances of an individual case, or even its general type, but also on
the forum that entertains it. If we think of the courts as stocks, and
ADR as bonds, the modern jury brings systemic risk—especially from
high-end outlier verdicts—to the courts. Hence, the careful investor, in
our case the prudent lawyer, can maximize gains or minimize losses by
choosing one dispute resolution mechanism over the other.

As mentioned above, there is evidence that it was the self-interest
of litigants and their attorneys that dictated forum choice in the Tudor
through Stuart periods. Self-interest, as a basic motivator of human
behavior, of course, cannot be expected to have disappeared or dimin-
ished appreciably in the few hundred years since the jurisdictional wars
of the English courts came to an end. If a litigant has the power to
maneuver the resolution of a dispute into a forum perceived as more
advantageous to him—whether from the standpoint of exposure to un-
predictable high outlier verdicts, speed and cost of adjudication, or
other factors—both common sense and microeconomic theory suggest
that he will do so, as, for example, by inserting a binding arbitration
clause or other sort of forum selection clause (e.g., home-state, federal
court only) in a contract. And, of course, those same fundamental
forces suggest that, if both sides perceive the advantage of one forum
over another, their behavior will demonstrate mutual accord, even if no
agreement on dispute resolution was reached in a particular case ex
ante.

Estimations of a forum’s cost have various roots and take various
forms. There are some obvious factors that will influence litigants. For
example, defense lawyers quite naturally and correctly perceive that a
judge is less likely to award a huge amount of damages (especially for
non-economic injury or punitive damages) than a jury (yet, there are
data showing that plaintiffs have a higher mean success rate in a num-
ber of categories of cases, in terms of win/loss, not of damage award



430 THE FEDERAL COURTS LAW REVIEW [Vol. 1

size, when a judge is the fact-finder). One should note, though, that
alternative dispute resolution does not always (or necessarily) benefit
the defendant alone. For example, the speed and low cost with which
arbitration can settle a dispute may work in favor of the plaintiff’s at-
torney who handles a large volume of cases and/or is underwriting costs
for an impecunious clientele.

Although there are arguably many possible costs and benefits that
might steer either side towards a particular forum, economic analysis
demonstrates that the observed drift away from the jury is the product
of a mutual decision. Recent articles have shown that parties on both
sides of a case will seek to avoid an unpredictable verdict. Further-
more, the Coase Theorem states that actors will seek efficiency by co-
operating to divide the surplus created by adding value or, as this paper
proposes, eliminating waste. If the only alternative is settlement, then
parties will be induced to settle. However, if there is some value to be
had in bringing a dispute before a third party, then, where ADR is
available, parties will seek it instead of trial. Thus, so long as both sides
perceive that they can get “justice,” and if it can be had at a lower cost,
the dispute-resolution process will migrate to the least expensive
alternative.

In short, the variability of jury awards—especially the “outlier”
verdicts at the upper extreme—tends to make the system economically
inefficient, and this inefficiency creates excess profits and costs. Re-
turning to our earlier question, and as an example, one such cost is the
fee of the jury consultant, who is hired in an attempt to reduce the
variance introduced by the jury. The money that a defendant’s jury
consultant is paid can be thought of as a slice of the “pure profit pie”
that the plaintiff’s lawyer might receive, were the consultants not able
to advise their client to select a jury that minimizes the risk of an outlier
verdict.

V. THE Jury’s Out

Of course, despite popular sentiment, there is not universal agree-
ment that very high outlier verdicts or even a “litigation explosion” ac-
tually exist to a significant extent. In fact, Professor Arthur Miller,
rests a large part of his argument against the overzealous grant of sum-
mary judgment on his perception that there has been no “litigation ex-
plosion.” He argues that, overall, the number of cases filed is not
growing disproportionately to the population. He also downplays a
perceived rising tide in jury damage awards: “{A] RAND Institute of
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Civil Justice study finding that mean jury verdicts increased in Cook
County and San Francisco . . . found that the median jury verdict
figures, when certain procedural changes in San Francisco were ac-
counted for, actually remained ‘strikingly stable’ over the twenty-five-
year period.” An increase, however, in the mean—but not the me-
dian—most likely reflects an increasing incidence of high-end outlying
verdicts. That is, it is reasonable to conclude that, as the high-end
awards move higher, the variance in awards—and therefore risk—in-
creases, because there is no reason to believe that, over the span of
time studied, the bulk of verdicts became more concentrated around
the median. Even those who might doubt that the empirical evidence
for variance substantiates perceptions of variance adduced by anecdo-
tal evidence do not doubt the reality of the perceptions themselves and
their effect on the vanishing jury trial.

In short, drastic unpredictability inheres in the power of the jury
(above and beyond its basic determination of a verdict on liability—a
process which itself has come under academic scrutiny) to fix damage
awards, as it sees fit, with limited review, and with reversal only in the
most egregious cases, and even then, not often. The jury can be seen as
a sort of “black box” into which various versions of the facts are
dumped and from which an unpredictable answer rolls out. No one
suggests that the award of damages should be taken out of the jury’s
province altogether, or that there is a need radically to overhaul theo-
ries underlying damage awards. Indeed, scholars have shown that puni-
tive damages are an efficient means to achieve proper deterrence. But
excessive damage awards have an inefficient over-deterrent effect.
More importantly, the simple possibility of excessive damages—
whether compensatory or punitive—raises costs for litigants across the
board and affects the dynamics of settlement. This phenomenon was
noted in a recent law review article, in terms of its effect on “repeat
player” defendants: “[Flor insurance companies and other repeat liti-
gants, a major goal (if not the major goal) in pretrial negotiations must
be to avoid those huge verdicts that inflate the mean awards.” Econo-
mists might deem this whole situation, instead of a “litigation explo-
sion,” a “verdict bubble.”

Legal economists have advanced numerous theories in an attempt
to arrive at an efficient calculation of damages, concentrating on puni-
tive damages, which, of course, are purely non-economic damages, i.e.,
are not premised upon any loss to the plaintiff reducible to dollars.
One impediment to rationalizing the process is that jurors often en-
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counter difficulty comprehending and implementing a judge’s instruc-
tions. A recent study has shown that even when presented with a
model (e.g., the Polinsky-Shavell model) for determining punitive dam-
ages, jurors will arrive at “incorrect” determinations, i.e., those that are
not efficient. Indeed, other research drawing on psychology has shown
that factors such as so-called “benchmarks,” subconsciously set in the
jurors’ minds by external sources such as the media, can be just as de-
terminative as the factors that jurors “should” weigh to achieve an effi-
cient outcome. What is most intriguing, and perhaps highly significant,
is that jurors’ abilities to weigh properly the factors that determine effi-
cient damages seem to vary directly with demographic variables. The
data suggest that jury awards are not only positively correlated to the
demographic makeup of the jury, but also to other, broader socioeco-
nomic factors, such as the poverty rate in the community from which
the venire is drawn. Factor in group dynamics that actually tend to
increase the variability of jury awards with random, cross-sectional jury
selection, and the conclusion is inevitable that variability, risk, and costs
all must be higher now than in the days of the select jury.

The unpredictability and unreliability of modern jury discretion in
fixing punitive damages has been well-documented, as discussed above.
One would certainly expect the same sort of unpredictability and unre-
liability to inhere in an average jury’s ability to fix compensatory dam-
ages, particularly in light of the fact that jurors’ accuracy in determining
punitive awards is directly correlated to their socioeconomic and educa-
tional background, a factor that would seem to figure equally in a com-
pensatory damage calculation, especially for non-economic damages,
such as pain and suffering. In such cases, juror sympathy or empathy
can be played upon by a skillful plaintiff’s attorney like Perlman plays a
fine Stradivarius. We may safely speculate that research would show a
general migration by defendants toward courts whose juries are drawn
from the higher socioeconomic strata. Indeed, removal of cases from
urban state courts to federal courts (with venires drawn from suburban
and rural areas as well as from the urban area) has been noted anecdot-
ally as a favored tactic of the defense, as has avoidance of certain rural
or depressed counties that are “plaintiff-friendly” in terms of high-end
verdicts. In short, the social forces that brought about the demise of
the select jury have injected an element of increased risk (flowing from
unpredictability and variability at the highest end) that, at least in the
perception of some of the users, renders the system inefficient. Obvi-
ously, there are potentially as many factors that could account for vari-
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ance in verdicts among juries hearing similar cases as there are factual
differences among cases, and we do not mean to suggest that the com-
position of the jury is the sole determinant of variance and unpredict-
ability, but it is nonetheless a very important one that must be taken
into account in explaining the lamented disappearance of the jury trial.

To find anecdotal evidence that the verdict bubble is real and is not
a geographically isolated phenomenon, one need go no further than a
major city’s classified telephone directory. In one such East Coast di-
rectory, one finds advertisements for lawyers who have “won verdicts
and settled cases involving millions of dollars: $3.3 MILLION awarded
for negligent death . . . $2.4 MILLION awarded . . . $3.35 MILLION
awarded . .. $§5 MILLION awarded . ...” A few pages later is an ad for
a lawyer who claims damage awards won in amounts of $10,250,000,
$4,100,000, $7,390,000, and $12,000,000, and who boasts that “juries just
love him.” The perception of huge jury awards as the norm—based
perhaps on a factor as inherently unpredictable as a jury’s “love” for a
particularly personable lawyer—is thusly formed.

As the movie Wall Street’s fictional tycoon Richard Gekko noted,
“The most valuable commodity I know of is information.” This is true
because it is information that drives markets to efficiency, or ineffi-
ciency. While Miller notes, correctly, that “jury awards considered ex-
cessively high often are reduced by the court or by the parties
themselves by way of settlement, or are reversed altogether on ap-
peal[,]” the damage of unpredictable variance is done as soon as the
verdict is returned. Because these large awards form subliminal
benchmarks for future jurors—and the initial verdict is sure to be the
front page, while its reduction, if it comes, will get one-half column inch
on page twenty-three—the verdict bubble is a self-reinforcing phenom-
enon. It matters not what the final outcomes of individual cases are
because the mere public perception of rising jury awards adds momen-
tum to the same; this creates a trickle-down effect. If plaintiffs perceive
even the slightest chance of receiving a very large verdict, the power of
numbers and expected returns substantially raises their leverage in de-
manding a settlement. In this way, the jury’s influence today extends
beyond its immediate domain and raises costs for litigants across the
board, above the level that represents efficiency.

VI. THE VERDICT

Given sufficient information, markets will not tolerate inefficien-
cies. The modern jury trial entails such an inefficiency. To escape the



434 THE FEDERAL COURTS LAW REVIEW [Vol. 1

real and perceived costs of the federal jury trial, litigants are flocking to
arbitration and other forms of ADR. The expectation is that, there,
plaintiffs will find faster and less expensive justice and defendants will
be more likely to have their “punishment fit the crime,” thereby avoid-
ing the “deep-pocket” phenomenon and optimizing the risk vs. benefit
for both sides.

The inescapable fact is that, unless prohibited from doing so by law
or conduct of their adversaries, disputants will do as they please. This
is not to say that traditional trials will disappear. But there are some
often-overlooked aspects to the decline in tried cases that argue for
again making the courts more attractive to litigants. Most importantly,
as dispute resolution moves out of the courts, society is necessarily de-
prived of a number of cases that could advance our body of law by
adding new precedents. And, as any lawyer knows, trials as learning
opportunities for junior members of the bar are increasingly rare.
Many “litigators” have garnered most of their experience at depositions
or in mock proceedings, thus diminishing the body of experiential
learning, not to mention “war stories,” which themselves play an im-
portant educational role.

We have demonstrated that, like any market, the adjudication mar-
ket is subject to forces beyond the control of any single actor, but the
inputs of every actor undoubtedly influence the market. Accordingly,
those who think the federal courts should retain a significant part of the
adjudication market should seriously consider making those courts
more attractive. This requires the difficult step of questioning whether
the modern jury, as an exercise in pure democracy, is the appropriate
dispute-resolver for all cases, especially complex or otherwise difficult
ones. Commentators have questioned whether, for example, “it [is] fair
to ask a millworker, school custodian, receptionist, plumber, nurse’s aid
[sic], housewife, and others possessing no expertise in economics or ac-
counting, to render an accurate verdict based on average variable cost
determinations and tax consequences of inventory accounting?” The
question might just as well have been put as to whether it makes sense
to do so, a question that has been answered no in England and most
other industrialized nations. One answer is to return, at least in com-
plex commercial cases, to a more select jury than the “modern” one.
Although, to be sure, any return to greater selectivity in jury venire
selection according to educational achievement or particular expertise
implicates sensitive social and, perhaps, constitutional questions, it has
been suggested in the literature. If such a course—even given adequate
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safeguards against intentional, invidious discrimination—is too politi-
cally unpalatable to be implemented, lesser measures to influence the
sophistication of the venire can surely be undertaken without objection,
e.g., discontinuation of the practice of granting automatic (whether de
jure or de facto) exemptions to classes of individuals such as proprie-
tors of businesses, doctors, and the like. While we have not found any
reported data, we seriously doubt that many executive officers of For-
tune 500 companies are empanelled in jury venires, let alone actually
serve as trial jurors.

The bottom line is this: Serious consideration should be given to
offering appropriate alternatives to the current jury selection process in
appropriate cases if the federal courts are to continue to present a via-
ble choice for those shopping for dispute resolution. Otherwise, one
can reasonably expect that the decline in cases reaching trial—in favor
of other forms of dispute resolution—can, on the basis of elemental
market forces, be expected to continue at its present, fairly steady rate
to some irreducible minimum, perhaps consisting mostly of suits involv-
ing irrational litigants or those with nothing to lose by “rolling the
dice.” The question is whether resistance to jury reform can be over-
come by those in the position—and with the determination—to at least
experiment with meaningful change.





