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their meaning. It makes more sense to see how the case law develops
before trying to craft a proposed “safe harbor” provision that is neither
“safe” nor a “harbor.”

B. Proposed Supplemental Rule G (Forfeiture Actions In Rem)
COMMENT:

The FMJA supports the proposed addition of Supplemental Rule

DISCUSSION:

The proposed new Supplemental Rule G was proposed by the Ad-
visory Committee on Civil Rules to create a free-standing rule on in
rem forfeiture actions brought by the United States. At present, the
procedure for such actions is handled under various supplemental rules
which were designed for admiralty cases. The proposed new Supple-
mental Rule G consolidates the forfeiture procedure and takes account
of the changes in forfeiture practice occasioned by enactment of the
Civil Asset Forfeiture Reform Act of 2000.3!

C. Proposed Amendment to Rule 50 (Judgment as a Matter of Law
in Jury Trials: Alternative Motion for a New Trial;
Conditional Rulings)

COMMENT:

The FMJA supports the amendment to Rule 50.

DISCUSSION:

The proposed amendment to Rule 50 would allow a party that
makes a motion for judgment as a matter of law at some time during
trial (classically at the conclusion of the plaintiff’s case) to renew that
motion within ten days after trial without having first renewed it at the
close of all the evidence.?? The present Rule is a trap for the unwary,
requiring a motion for “directed verdict” to be renewed at a time in the
trial when counsel are focused on admission of exhibits, jury instruc-

31. Id. at 108.

32.  Proposed Fep. R. Civ. P., Agenda E-18 (Appendix C) 9-12 (proposed May 27,
2005 (Revised July 25, 2005)), available at http://www.uscourts.gov/rules/Reports/ST09-2005.
pdf.
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tions, and so forth, and may easily forget the formality of renewing the
motion.33 The proposed amendment eliminates what is usually just a
formality, but which can have a harsh result. Several courts of appeals
have been relaxing the current rule to avoid that resuit, while others
have held firm to the text of the present Rule.3* Since the motion can
only be renewed, not added to, there is no unfairness to the party op-
posing the motion.

II. ProPoseD AMENDMENTS TO THE FEDERAL RULES OF CRIMINAL
PROCEDURE

A. Proposed Rule 5 (Initial Appearance; Proposed Amendment
Regarding Use of Electronic Means to Transmit Warrant)

COMMENT:

The FMJA supports the proposed amendment of Rule 5. Under
the proposal, there would be stricken from Rule 5(c)(3)(d)(i) the fol-
lowing language: “a facsimile of either” and “other appropriate.”s
Under the proposal, the following language would be substituted for
the stricken language: “a reliable electronic.”36

DISCUSSION:

The FMJA is in agreement that the broad term “electronic form”
includes facsimiles. More significantly, the amendment reflects the cur-
rent state of technology in the courts. - Indeed, many courts already re-
quire that certain documents be filed electronically.

B. Proposed Rule 32.1(a) (Initial Appearance; Proposed Amendment
Regarding Use of Electronic Means to Transmit Certain
Documents)

COMMENT:

The FMJA supports the proposed amendment of Rule 32.1.
Under the proposal, the following language would be added to Rule

33.  Febp. R. Civ. P. 50.

34. Proposed Fep. R. Civ. P,, Agenda E-18 (Appendix C) 12 (proposed May 27, 2005
(Revised July 25, 2005)), available at http://www.uscourts.gov/rules/Reports/ST09-2005.pdf.

35.  Proposed Amendments to the Federal Rules of Criminal Procedure, Agenda E-18
(Appendix D) 1-2 [hereinafter Proposed Fep. R. Crim. P.] (proposed May 17, 2005), availa-
ble at http://www.uscourts.gov/rules/Reports/ST09-2005.pdf.

36. 1d.
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32.1(a)(5)(B)(i): “or produces copies of those certified documents by
reliable electronic means.”37

DISCUSSION:

The FMJA is in agreement that the rule should be amended to
permit the magistrate judge to accept a judgment, warrant, and warrant
by reliable electronic means. Once again, the amendment reflects the
current advanced state of technology in the courts in terms of the ac-
ceptance of electronic filings. '

C. Proposed Rule 40 (Arrest for Failing to Appear in Another
District)

COMMENT:

The FMJA supports the proposed amendment of Rule 40. The
proposed amendment would empower a magistrate judge in the district
in which a defendant has been arrested to set conditions of release for a
person brought before that magistrate judge, regardless of whether the
basis for the arrest was a failure to appear in the district of prosecution
or a violation of any other condition of release.8

DISCUSSION:

The FMIJA is in agreement that the rule should be amended in the
manner proposed. Currently, the rule specifies that it deals only with
persons failing to appear in the district of prosecution as required by
the previous order setting conditions of release.?® The proposed
amendment would clearly state that an arrested person must be taken
without unnecessary delay before a magistrate judge in the district of
arrest in either situation, that is, without regard to whether the arrest
warrant issued in the district of prosecution asserts that the defendant
failed to appear or that the defendant was believed to have violated
some other condition or release.#® The FMJA is in agreement with the
Advisory Committee’s note that it makes no sense for a magistrate
judge to be empowered to release (or set conditions of release) for a

37. Id.at9.

38.  Id. at11-12.

39.  Fep. R. CriM. P. 40(a).

40. Proposed Fep. R. CriM. P., Agenda E-18 (Appendix D) 11-12 (proposed May 17,
2005), available at http://www.uscourts.gov/rules/Reports/ST09-2005.pdf.
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person who failed to appear in the district of prosecution but to be
precluded from doing so for a person who violated some less serious
condition of release."!

D. Proposed Rule 41 (Obtaining and Issuance of a Search Warrant)
COMMENT:

The FMJA supports the proposed amendments of Rule 41. Rule
41(d)(3)(A) currently allows a magistrate judge to issue a search war-
rant that is based on information communicated by telephone or “other
appropriate means, including facsimile transmission.”#? The proposed
amendment would strike the words “appropriate means, including fac-
simile transmission” and substitute the words “reliable electronic
means.*3* Furthermore, the proposed amendment to subsection (e)(3)
would make clear the process for issuing the warrant that had been
applied for by use of reliable electronic means.**

DISCUSSION:

The FMJA is in agreement that the rule should be amended in the
manner proposed. Once again, the proposed amendments reflect the
current advanced state of technology when it comes to the reliability of
electronic transmission of information. At present, the magistrate
judge must enter the contents of a proposed duplicate original which
has been read over the telephone into an original warrant for the mag-
istrate judge’s signature.*> The proposed amendment would allow the
applicant to transmit the contents “by reliable electronic means” and
would allow that transmission to “serve as the original warrant.”#¢ The
magistrate judge, in the amended version of this rule, would retain the
power to modify “the original warrant” but would be required either to
“transmit any modified warrant to the applicant by reliable electronic
means . . . or direct the applicant to modify the proposed duplicate
original warrant accordingly.”#” Finally, if the magistrate judge deter-

41. Id. at 13.

42.  Fep. R. CriM. P. 41(d)(3)(A).

43.  Proposed Fep. R. Crim. P., Agenda E-18 (Appendix D) 17 (proposed May 17,
2005), available at http://www.uscourts.gov/rules/Reports/ST09-2005.pdf.

44. Id. at 20-22.

45.  Fep. R. CriM. P. 41(e)(3).

46. Proposed Fep. R. Crim. P., Agenda E-18 (Appendix D) 21 (proposed May 17,
2005), available at hitp://'www.uscourts.gov/rules/Reports/ST09-2005.pdf.

47. Id. at 21.
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mines to issue the warrant, the magistrate judge, after signing and dat-
ing the original warrant, must either “transmit it by reliable electronic
means to the applicant or direct the applicant to sign the judge’s name
on the duplicate original warrant.”48

E. Proposed Changes to Rules 5 and 58 to Eliminate a Conflict
Between Rules 5.1 and 58

COMMENT:

The FMJA supports the proposed amendments to Rules 5 and 58.

DISCUSSION:

At present, Rule 5(c)(3)(C) requires a magistrate judge to conduct
a preliminary hearing “if required by Rule 5.1 or Rule 58(b)(2)(G).”+
The amendment would strike this reference to Rule 5859 because the
Committee also proposes to amend Rule 58(b)(2)5!, which at present
requires a defendant making an initial appearance on either a petty
offense or other misdemeanor charge to be advised of a “right to a
preliminary hearing under Rule 5.1.”52 By striking the phrase which
begins subsection (b)(2)(G), that is, “if the defendant is held in custody
and charged with a misdemeanor other than a petty offense” and sub-
stituting “any” for the word “the,” the rule will now require that any
defendant, whether or not “held in custody and charged with a misde-
meanor other than a petty offense,” will simply be advised of “any right
to a preliminary hearing under Rule 5.1.”753

48. Id. at 22.
49.  Feb. R. Crim. P. 5(c)(3)C).

50. Proposed FEDp. R. Crim. P., Agenda E-18 (Appendix D) 1 (proposed May 17,
2005), available at http://www.uscourts.gov/rules/Reports/ST09-2005.pdf.

51. Id. at 36.
52.  Feb. R. CriM. P. 58(b)(2).

53.  Proposed Fep. R. Crim. P., Agenda E-18 (Appendix D) 36 (proposed May 17,
2005), available at http://www.uscourts.gov/rules/Reports/ST09-2005.pdf.
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III. ProOPOSED AMENDMENTS TO THE FEDERAL RULES OF
EVIDENCE

A. Proposed Rule 404(a} (Character Evidence Not Admissible to
Prove Conduct; Exceptions; Other Crimes)

COMMENT:

The FMJA supports the proposed amendment to Rule 404(a).

DISCUSSION:

The proposed amendment to Rule 404(a) is to address inconsisten-
cies in the courts regarding the admissibility of character evidence in a
civil case.>* Unlike criminal cases where the character of the accused
may be the only defense available, the admission of character evidence
as circumstantial proof of conduct in a civil case is fraught with substan-
tial risks of prejudice, confusion and delay and may lead to a trial on
personality rather than on the relevant issues. The proposed rule rein-
forces the original intent of the Rule to prohibit the circumstantial use
of character evidence in civil cases.>> It also clarifies that Federal Rule
of Evidence 404(a)(2) is subject to the more stringent limitations of
Federal Rule of Evidence 412 regarding the use of character evidence
of a victim.>®

B. Proposed Rule 408 (Compromise and Offers to Compromise)

COMMENT:

The FMJA supports the proposed amendments to Rule 408, with
one critical exception. The Committee does not support that proposed
amendment which would bar for use only in civil cases the conduct or
statements of a party made in compromise negotiations.

54.  Proposed Amendments to the Federal Rules of Evidence, Agenda E-18 (Appendix
E) 2 [hereinafter Proposed Fep. R. Evip.] (proposed May 16, 2005), available at http://www.
uscourts.gov/rules/Reports/ST09-2005.pdf.

55. Id. at1l.

56. Id. at1-2,
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DISCUSSION:

The proposed amendment to Rule 408(a)(2) would make it clear
that Rule 408(a)(2) only applies in civil cases.>” In other words, under
the proposed amendment “conduct or statements made in compromise
negotiations” would be admissible against a party in a subsequent crim-
inal proceeding.”® A majority of commentators and a majority of the
courts have opined that current Rule 408 applies to both civil and crim-
inal cases.>® This Committee believes that the public interest in resolv-
ing and settling disputes outweighs the need for such evidence to be
admissible in criminal prosecutions.

The justification for the proposed change in the rule is not made
clear by the Judicial Conference Rules Committee. The two reasons
seem to be that there is some confusion in the circuits over the matter,
and that “[t]his position is taken in deference to the Justice Depart-
ment’s arguments that such statements can be critical evidence of
guilt.”%® Yet, there is nothing in the materials provided that demon-
strates this is a serious problem in connection with the Justice Depart-
ment’s efforts to ferret out crime. On the other hand, this Committee
fears that such a rule change could, at least in some instances, hamper
the efforts of civil litigants’ legal counsel and those serving as mediators
to successfully resolve civil disputes during the course of settlement
conferences.®! In the end, absent more persuasive justification for the
proposed amendment of Rule 408(a)(2), this Committee opposes the
same. : :

C. Proposed Rule 606(b) (Competency of Juror as Witness)

COMMENT:

The FMJA supports the proposed amendment to Rule 606(b).

57. Id até.
58. M.

59. See Todd W. Blanche, When Two Worlds Collide: Examining the Second Circuit’s
Reasoning in Admitting Evidence of Civil Settlements in Criminal Trials, 67 BRook. L. REv.
527 (2001).

60. Hon. Jerry E. Smith, Chair, Advisory Committee on Evidence Rules, Report of
the Advisory Committee on Evidence Rules (May 15, 2004) at 2, available at http:/www.us
courts.gov/rules/Reports/EV5-2004.pdf.

61. Id. at 2-4.
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DISCUSSION:

The proposed amendment to Rule 606(b) deals with whether state-
ments from jurors can be admitted to prove a disparity between the
verdict rendered and the verdict intended by jurors.5? The proposed
rule addresses the incongruity between the Rule and case law and ad-
dresses court-drafted exceptions, which run the gamut from being lim-
ited to clerical error to permitting proof of juror statements whenever
the jury misunderstood or ignored the court’s instructions.®* The pro-
posed amendment limits the exception to clerical error and thereby
preserves the sanctity of juror deliberations and the finality of jury ver-
dicts.®4 However, the proposed changes do not prevent the court from
polling the jury and taking steps to remedy any obvious errors evident
from that poll.

D. Proposed Rule 609 (Impeachment by Evidence of Conviction of
Crime)

COMMENT:

The FMJA supports the proposed amendment to Rule 609.

DISCUSSION:

The proposed amendment to Rule 609 addresses how to determine
whether a conviction involves dishonesty or false statement within the
parameters of Rule 609(a)(2).5> Presently, Rule 609(a)(1) requires a
balancing test for impeaching witnesses whose felony convictions do
not fall within the definition of Rule 609(a)(2)¢¢, while Rule 609(a)(2)
allows the automatic impeachment of witnesses with prior convictions
that “involved dishonesty or false statement.”s? The proposed changes
are substituting “credibility” with “character for truthfulness” and sub-
stituting “if it involved dishonesty or false statement” with “if it readily
can be determined that establishing the elements of the crime required
proof or admission of an act of dishonesty or false statement by the

62. Proposed Fep. R. Evip., Agenda E-18 (Appendix E) 17-18 (proposed May 16,
2005), available at http://www.uscourts.gov/rules/Reports/ST09-2005.pdf.

63. ld.

64. Id. at 18.

65. Id. at 22.

66. Febp. R. Evip. 609(a)(1).

67. Febp. R. Evip. 609(a)(2).
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witness.”%® The intent is to clearly limit the Rule to the admission of
convictions that only involve an act of dishonesty or false statement.5®

68. Proposed Fep. R. Evip., Agenda E-18 (Appendix E) 22 (proposed May 16, 2005),
available at http://www.uscourts.gov/rules/Reports/ST(09-2005.pdf.
69. Id. at 24-25.



