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Civility, Judicial Independence and the Role
of the Bar in Promoting Both

The Honorable Paul L. Friedman#*

I want to talk tonight about the erosion of civility in our courts and
in our profession, how this phenomenon threatens judicial indepen-
dence—which, in our justice system, is fundamental to the preservation
of the rule of law—and the obligation of the practicing Bar both to help
restore civility and to defend our courts and judges when they are
wrongly attacked.

There has been a lot of welcome attention in recent years to the
issue of civility—or, more precisely, to the increasing lack of civility in
litigation. Locally, Superior Court Judges Noel Kramer and Bruce
Mencher, D.C. Fellows Secretary Andrew Marks, and the D.C. Bar,
among others, have focused on the problem, and I have written and
spoken about it as well.l

The sad fact is that whether we like it or not, “hard-ball” tactics,
“scorched earth” strategies, and so-called “take no prisoners” litigation
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men who administer the judicial system that is the true backbone of the
rule of law.”22

The American system of justice was founded on the notion that the
judicial branch is the one branch of government expected to be free of
politics, lobbyists, and (at least on the federal level) the whims of vot-
ers, the one branch that was designed and intended to be as totally
objective as possible in its decision-making and in the way it resolves
disputes.2> Indeed, as Justice Stevens has noted, “[t]he legitimacy of
the Judicial Branch ultimately depends on its reputation for impartial-
ity and nonpartisanship.”?* With pride, we call this judicial
independence.?’

One writer has defined judicial independence as “the ability of
judges to be free from outside pressure, other than legal constraints and
precedents, so they can decide cases in an impartial manner.”?6 Justice
Paul J. De Muniz of the Oregon Supreme Court has written that judi-
cial independence consists of “intellectual honesty and dedication to
enforcement of the rule of law regardless of popular sentiment.”?”
Judges, said Justice Felix Frankfurter, are to have:

allegiance to nothing except . . . the effort to find their path through pre-
cedent, through policy, through history, through their own gifts of insight
to the best judgment that poor fallible creatures can arrive at in that most
difficult of all tasks, the adjudication between man and man, between man
and state, through reason called law.?8

22. Bush v. Gore, 531 U.S. 98, 128-29 (2000) (Stevens, J., dissenting).

23.  See Republican Party of Minn., 536 U.S. at 795 (Kennedy, J., concurring) (“There
is a general consensus that the design of the Federal Constitution, including lifetime tenure
and appointment by nomination and confirmation, has preserved the independence of the
federal judiciary.”).

24.  Id. at 802 (Stevens, J., dissenting).

25.  See De Muniz, supra note 13, at 374 (“Judicial independence in the United States
strengthens ordered liberty, domestic tranquility, the rule of law, and democratic ideals. At
least in our political culture, it has proved superior to any alternative form of discharging the
judicial function that has ever been tried or conceived.”). For a particularly thoughtful dis-
cussion of the various aspects of judicial independence, see James Zagel & Adam Winkler,
The Independence of Judges, 46 MERCER L. Rev. 795 (1995).

26. Stephan O. Kline, Judicial Independence: Rebuffing Congressional Attacks on the
Third Branch, 87 KY. L. J. 679, 687 (1999); see also J. Clifford Wallace, An Essay on Inde-
pendence of the Judiciary: Independence from What and Why, 58 N.Y.U. AnNN. Surv. Am. L.
241, 254 (2001) (“|W]hen judges are independent of external influences, yet bound by rules
and precedents, the people are maximally protected.”); Geoffrey C. Hazard, Jr., Judicial
Independence: A Structure for Analysis 1 (Dec. 21, 2000) (unpublished manuscript, on file
with author) (Judicial independence is “a legal ideal that is universally recognized,” an ideal
closely related to the concept of judicial objectivity.).

27. De Muniz, supra note 13, at 387,

28.  Felix Frankfurter, Chief Justices I Have Known, Informal Talk at the University of
Virginia Law School (May 12, 1953), in 39 VaA. L. REv. 883, 905 (1953).
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Chief Justice Rehnquist has suggested that “there are very few essen-
tials that are vital to the functioning of the federal court system as we
know it . . . [and] one of these essentials is the independence of the
judges who sit on these courts.”?® Judicial independence, he continued,
is “one of the crown jewels of our system of government today.”3? That
independence, I fear, now is at risk.

I clerked for two judges, U.S. District Judge Aubrey Robinson, a
liberal Democrat appointed by President Johnson, and U.S. Circuit
Judge Roger Robb, a Goldwater conservative Republican appointed by
President Nixon. While different in many respects, both of these out-
standing men left their politics at the courthouse door and decided
cases on the merits without regard to party or politics. Judge Robinson
used to say that he often had to make decisions he may not have liked
making, but, he noted, he was constrained by the laws written by Con-
gress and by the judicial precedents set by the Supreme Court and the
D.C. Circuit. Even when he strongly disagreed with it, he understood
that his job was to apply the law, like it or not.3' And Judge Robb did
the same, as when this well-known anti-Communist wrote the decision
for a three-judge court awarding Alger Hiss his government annuity,
finding that the so-called Hiss Act—intended to deny pensions to for-
mer government employees who lied about their Communist party af-
filiations—was an unconstitutional ex post facto law.??> Judge Robb’s
colleague, Judge (now Justice) Ruth Bader Ginsburg said of Judge
Robb: “He called each case as he saw it without seeking to please any
particular home crowd.”33

Judge Robinson was not a Johnson judge and Judge Robb was not
a Nixon judge. They were judges who took an oath of office that they
were bound to uphold—and did uphold every day they served—an
oath to follow the law and the legal precedents regardless of where they

29.  William H. Rehnquist, Keynote Address at the Washington College of Law’s Sym-
posium on the Future of the Federal Courts (Apr. 9, 1996), in 46 Am. U. L. Rev. 267, 271
(1996).

30. Id at 274.

31. See Paul L. Friedman, Remarks at the Presentation of the Portrait of the Honora-
ble Aubrey E. Robinson, Jr. (Mar. 20, 1992), in 817 F. Supp. lxiii, Ixxii (D.D.C. 1992).

32.  See Hiss v. Hampton, 338 F. Supp. 1141, 1148-49, 1153 (D.D.C. 1972) (three-judge
court).

33. Ruth Bader Ginsburg, Remarks at Memorial Session for the Honorable Roger
Robb (June 10, 1986), in 813 F.2d Ixxxv, xcvi (D.C. Cir. 1986); see also Republican Party of
Minn. v. White, 536 U.S. 765, 806 (2002) (Ginsburg, J., dissenting) (“‘It is the business of
judges to be indifferent to popularity.” ... They must strive to do what is legally right, all
the more so when the result is not the one‘the home crowd’ wants.”) (internal citations
omitted).
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may lead. That oath “means that judges are not only free to render
impartial justice according to law, but that they must do so, letting any
chips—political, personal, or otherwise—fall where they may.”34 And
so today, my colleagues and I are not Clinton or Reagan or Bush
judges, as the newspapers unfortunately increasingly describe us when
they report on our decisions. Like the judges before us, our only alle-
giance is to the oath we took and to the rule of law.

Some people either don’t understand that fact or choose to ignore
it. On the federal level, attacks on judges came to a head several years
ago in the Harold Baer controversy that led both President Clinton and
Senator Dole to make Judge Baer and other judges’ decisions issues in
the 1996 Presidential election campaign.>> A number of Senators and
Congressmen—and for a few days, even the President—publicly dis-
cussed the possible impeachment or resignation of Judge Baer, and one
Congressman even proposed using the mechanism of impeachment
generally to “intimidate” federal judges or teach them a lesson.*¢ Many
people were troubled by these events because, as Justice De Muniz has
put it, “[n]othing can be more damaging to a society based on the rule
of law than if judges fear that they will be removed from office or that
their livelihood will be impacted solely for making a decision that is
right legally and factually but unpopular politically.”37

Here, in the District of Columbia, a judicial complaint was filed
against one of my colleagues a few years ago, alleging that she was
politically motivated when she specially assigned cases to judges ap-
pointed by President Clinton when those cases might have an impact on

34. Harlington Wood, Jr., “Real Judges”, 58 N.Y.U. Ann. SUurv. AM. L. 259, 261
(2001) (emphasis added).

35.  See Stephen B. Bright, Political Attacks on the Judiciary, 80 JupiCATURE 165, 166-
67 (Jan.-Feb. 1997); Mark Hamblett, Baer's Controversial Ruling Leads to Appeal on
Recusal, N.Y. L.J., June 28, 1999, at 1; Kline, supra note 26, at 710-11, 788; M.A. Stapleton,
ABA Comes to Defense of Judiciary, CHL. DaILy L. BuLL., Nov. 12, 1997, at 1, LeExis, Nexis
Library, Chicago Daily Law Bulletin File; Frances Kahn Zemans, The Accountable Judge:
Guardian of Judicial Independence, 72 S. CAL. L. Rev. 625, 626-27 (1999).

36.  See Joan Biskupic, Hill Republicans Target ‘Judicial Activism’: Conservatives Block
Nominees, Threaten Impeachment and Term Limits, WasH. PosT, Sept. 14, 1997, at Al; Call
to Impeach Judges Displays Lack of Historical Savvy: Political Attacks on a Ruling Can Bring
About Distortions in Doctrine of Judicial Independence, DaiLy Recorp (Balt.), Sept. 18,
1997, at 17, available at 1997 WL 17886968; Richard Carelli, Clinton Takes Up Federal Judge
Issue; Republicans’ Attacks Goad President into Taking Action, DaiLy REcorDp (Balt.), Sept.
29, 1997; Carelli, supra note 12; Herbert, supra note 12; Alfred P. Carlton, Ir., Federal Judi-
cial Independence in the 21st Century: Criticism, Competence and Compensation, Address
Before the Seventh Circuit Judicial Conference and Seventh Circuit Bar Association 20-21
(May 21, 2001) (transcript on file with author).

37. De Muniz, supra note 13, at 389,



522 THE FEDERAL COURTS LAW REVIEW [Vol. 1

friends or political supporters of the President. As one of the judges
who was assigned several of those cases, I was more than passively in-
terested in the assertion because the necessary implication, it seemed,
was that those judges who received such assignments would be partisan
rather than principled in their decision-making. The press reports
rarely mentioned that as Chief Judge she had the authority to make
such special assignments under a court rule that had existed since
1971,38 that she also had specially assigned cases to judges appointed by
Republican presidents, and that every chief judge of the Court had spe-
cially assigned complex or protracted criminal cases in the past—from
Watergate to Iran/Contra.

A two-year investigation ensued, with constant articles and col-
umns in the press that often distorted or misstated the facts and con-
veyed a great deal of misinformation to the public. Ultimately, the
Judicial Council of the D.C. Circuit dismissed the complaints against
the judge, concluding that she did not assign cases for political or parti-
san motives or violate any court rule.®*® On further review, a committee
of the U.S. Judicial Conference went so far .as to say that “no reasona-
ble observer would perceive an improper partisan basis for the judge’s
actions.”#0 Yet, after a two-year investigation and so much attention by
political columnists and others in the press, damage inevitably was done
to our Court as an institution. Fortunately, it was short-lived, and the
collegiality and mutual respect among the judges of the United States
District Court for the District of Columbia remains intact and may in
fact be even stronger.

Still, I must ask: Where was the Bar through all of this turmoil?
Why did it not come vigorously to the defense of the judges being criti-
cized in the press—the subject judge and others. Lawyers know that
judges cannot themselves respond publicly to criticism. It is considered
unseemly; it is inconsistent with the Code of Judicial Conduct;*! and it
would draw judges into the political thicket they must scrupulously

38.  See Local Criminal Rule 57.10(c), Rules of the U.S. District Court for the District
of Columbia (added May 1, 1970; effective Oct. 15, 1971; repealed Feb. 1, 2000) (originally
Local Rule 77(A)(7)) (materials on file with author).

39.  See JupiciaL CounciL oF THE DistrICT ofF CoLumBia CirculT, In re: Charge of
Judicial Misconduct or Disability, Nos. 99-11 & 00-01, Feb. 26, 2001, at 9 (on file with the
Clerk of the Court of the D.C. Circuit).

40. Comm. 1o REVIEW CIircurt CounciL ConNpucT AND DiSABILITY ORDERS, JuDI-
c1aL CONFERENCE OF THE UNITED STATES, In re: Complaint of Judicial Misconduct or Disa-
bility, No. 01-372-001, Oct. 10, 2001, at 4.

41. See Code of Conduct for United States Judges, Canon 2(A), 3(A)(4), & 3(A)(6),
175 F.R.D. 364-65, 367 (1998).
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avoid.*2 Because we cannot defend ourselves, it falls to the Bar and its
leaders to step up to the plate and defend the courts and its judges—
and the independence so fundamental to the system—at times when
unfair attacks or intimidation by politicians or the press take over.*? In
the situation I have just described, there was mostly silence from the
lawyers of Washington, D.C. and, frankly, it was disappointing,.

When lawyers become judges, we expect to sit silently by as we are
criticized for our speed (or lack thereof) or our intelligence (or lack
thereof) or when our decisions are calied just plain wrong. That comes
with the territory. Judges do make mistakes, and fair criticism of judi-
cial decisions certainly is appropriate. The work of the judiciary and
the aberrant behavior of errant judges should not go unexamined.
That’s specifically why we have both appellate courts and mechanisms
on the federal, state, and local levels to consider judicial misconduct
complaints against judges.** And, of course, except where a provision
of the Constitution forms the basis for decision, Congress can always
change the law if it disagrees with a judicial decision.

But criticism should be based on fact and on an understanding of
the proper and limited role of the institution of the courts. Personal
attacks on the integrity and motives of judges undermines the constitu-
tional authority and independence of the courts because, in the end, the
courts depend for their legitimacy on “the perception that [they] en-
gage in principled decision-making”4> and on their “reputation for im-
partiality and nonpartisanship.”#¢ The attempts to intimidate judges in
the hope of achieving outcomes for clients or causes, or of undermining
the legitimacy of courts and their decisions, runs counter to the delicate
balance that the founders of our system intended. As Professor Ste-
phen Bright has written: “[D]istorted attacks for political gain endanger

42,  See In re Boston Children First, 244 F.3d 164, 168, 170-71 (1st Cir. 2001); United
States v. Microsoft Corp., 253 F.3d 34, 107-16 (D.C. Cir. 2001) (en banc).

43.  See, e.g., De Muniz, supra note 13, at 379 (quoting Chief Justice Harold J. Warner,
Warner Speaks on Judicial Freedom, 15 Ot. St. B. BurL. June 1955, at 1, 4)
(*[IIndependence requires ‘the vigilant and able support of the bar.””).

44,  See, e.g., Judicial Councils Reform and Judicial Conduct and Disability Act of
1980, 28 U.S.C. § 372(c) {1994); The District of Columbia Commission on Judicial Disabili-
ties and Tenure Act, D.C. CopE §§ 1-204.32, 11-1526-29 (2001).

45.  Grutter v. Bollinger, 288 F.3d 732, 752 (6th Cir. 2002) (Moore, J., concurring) (par-
aphrasing Planned Parenthood v. Casey, 505 U.S. 833, 865-66 (1992)). See also Wechsler,
supra note 14, at 15 (“the main constituent of the judicial process is precisely that it must be
genuinely principled, resting with respect to every step that is involved in reaching judgment
on analysis and reasons quite transcending the immediate result that is achieved”).

46. Republican Party of Minn. v. White, 536 U.S. 765, 802 (2002) (Stevens, J., dissent-
ing); see also Cohen, supra note 17, at B2.
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judicial independence and public confidence in the courts” and ulti-
mately undermine the rule of law.4? ABA President Alfred P. Carlton,
Jr. has said: “The din of explosive partisanship and criticism rattles [an]
important foundation” of the legitimacy of the courts: public support.
“The only sure antidotes . . . are to ensure that facts are clear, that they
are heard, and that [the leaders of the profession] take every opportu-
nity to educate and inform the public.”®

In my view, it is a basic responsibility of the Bar—and individual
lawyers—to assure that the courts are not intimidated or subjected to
political pressure, by defending the independence of the judiciary and
of individual judges when those judges are wrongly attacked or when
their motives, character or integrity are impugned. It is the obligation
of the Bar, lawyers, and judges to ensure that our courtrooms and legal
proceedings are civil and civilized engagements. The public must be
given no reason to doubt—either by judges or by those who disagree
with their decisions—that the system is anything less than rational, civil,
and independent. We all have an investment in an independent judicial
system. Without such an understanding, the rule of law itself is at
risk.4° As former Chief Judge Abner Mikva of the D.C. Circuit has
said: “Judges must follow their oaths and do their duty, heedless of edi-
torials, letters, telegrams, picketers, threats, petitions, panelists and talk
shows. In this country, we do not administer justice by plebiscite.”>°
We judges need the lawyers and the leaders of the Bar to help us in this
important endeavor so that everyone’s day in court is a fair one.

47.  Bright, supra note 35, at 165; see also Cohen, supra note 17, at B2 (“The judicial
respect and authority [some] are so cavalierly tearing down today won’t be easy to
rebuild.”).

48. Id.

49.  See Zemans, supra note 35, at 632; Phillips, supra note 15, at B2.

50. Abner J. Mikva, The Judges v. The People: Judicial Independence and Democratic
Ideals, Lecture at the House of the Association of the Bar of the City of New York in
Memory of Benjamin N. Cardozo (Nov. 13, 1997), in 19 Carpozo L. Rev. 1771, 1777 (1998)
(quoting Commonwealth v. Woodward, No. Crim. 97-0433, 1997 WL 694119, at *1 (Mass.
Super. Ct. 1997), aff’d, 694 N.E.2d 1277 (Mass. 1998)) (internal quotation marks omitted);
see also Republican Party of Minn., 536 U.S. at 806 (Ginsburg, J., dissenting) (“Judges, how-
ever, are not political actors. They do not act as representatives of particular persons, com-
munities, or parties; they serve no faction or constituency.”); Wood, supra note 34, at 277
(*[TJudges are not to be guided by the latest opinion polls in making their constitutional
rulings.”). .



